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| UNITED STATES DISTRICT COURT 
4 EASTERN DISTRICT OP NEW YORK 


CLAUDIA FROST, individually and a-, 
the next friend of JAMES FROST and 
KRISTEN FROST, minors, and ns repre¬ 
sentatives of a class of all persons 
who are now or may In the future be 
entitled to receive survivors' bene¬ 
fits under the Social Security Act 
whose benefits have been or may be 
reduced without a prior hearing, 


Plaintiffs, 


-against- 


AHENPEP 
COMPLAINT 


CLASS ACTION 


Civil Action 
No. 73C 1383 


CASPAR 'WEINBERGER, as Secretary of the 
United States Department of Health, 
Education and Welfare, 

Defendant. 


JURISDICTION 

1. Jurisdiction of the court is invoked pursuant to 

28 U.S.C. section 1331 and section 1361 , and 5 U.S.C. sections 
702-704. The amount in controversy exceeds ten thousand dollars 
($10,000) exclusive of interest and costs. The action seeks to 
compel the defendant officer of the United States to perform a 
duty owed to plaintiffs, namely to conduct a hearing prior to 
reducing plaintiffs' survivors' benefits under the Social Securltj 
Act, 42 U.S.C. section 401 et^ seq . (hereinafter the "Act"). 
Plaintiffs seek mandatory injunctive relief and a declaratory 
Judgment pursuant to 28 U.S.C. sections 2201 and 2202 and Rule 
57, F.R.C.P. as they have no adequate remedy at law. 

2. Plaintiff CLAUDIA FROST is a resident of Baldwin, New 
York, within the Eastern District of New York. She i3 the mother 
of the plaintiffs JAMES FROST, age 8, and KRISTEN FROST, age 9, 
who reside with her, ar.d on w$ose behalf plaintiff CLAUDIA FROST [ 
brings this action, .as their next friend. 
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DEFENDANT 


Defendant CAEPAR WEINBERGER Is the Secretary of the 

; 

| United Stat s Department of Health, Education and Welfare. He 
• 

j Is responsible for making rules and regulations and establishing 
| procedures which are necessary or appropriate to carry out the 
j provisions of the Act and adopting reasonable and proper rules 
i and regulations t. regulate and provide for the extent of the 
I proofs and evidence and the method of taking and furnishing the 
same in order to establish the right to benefits under the Act 
pursuant to 42 U.S.C. section 405(a). Defendant is also respons¬ 
ible for holding such hearings as are necessary and proper for 
the administration of the Act under 42 U.S.C. section 405(b). 

CLASS ACTION 

4. Plaintiffs bring thl3 action individually and as 
representatives of all persons who are now or may in the future 
be entitled to receive survivors' benefits under the Act whose 
benefits have been or may be reduced without a prior hearing. 

5. The class is so numerous that Joinder of all members 
as parties is impracticable; there are questions of law or fact 
common to the class; the claims of the representatives of the 
class are typical of the claims of the class; the representatives 
of the class will fairly and adequately protect the Interests of 
the class; the party opposing the class has acted or refused to 
act on grounds generally applicable to the class, thereby making 
appropriate injunctive and/or declaratory relief with respect 

|! to the class as a whole; the questions of law common to the mem- 

j! 

J bers or the class predominate over any que ;tlon 3 affecting only 

I' 

!i individual members; and a class ,'ctlon is superior to ether 

|j 

j; available methods for the fair and efficient adjudication of the 

| 

j! controversy. 
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FACTS 

6 . CHARLES FROST, JR., who held Social Security account 
number 065 - 3 * 1 - 1082 , was the husband of the plaintiff CLAUDIA 
j 1 FROST and the father of the plaintiffs JAMES FROST and KRISTEN 


j FROST. 

7. CHARLES FROST, JR. died on August 21, 1968. At the 

ll 

I time of his death CHARLES FROST, JR. was fully Insured under the 

j 

Act, within the meaning of 42 U.S.C. section 414(a). 

8 . In or about 1968 the plaintiffs began rec '"Inc Pay¬ 
ments from the Social Security Administration of the United 
States Department of Health, Education and Welfare, as survivors 
of CHARLES FROST, JR., pursuant to <12 U.S.C. section 402(b) (1) (R) 
42 U.S.C. section 402(b)(2), and 42 U.S.C. section 402(c)(1) In 
the case of the plaintiff CLAUDIA FROST and 42 U.S.C. section 
402(d)(l)-(2) In the case of the plaintiffs JAMES FROST and 
KRISTEN FROST. 

9. Prior to February 15, 1973, each plaintiff was 

receiving said survivors' benefits in the amount of $ 159.30 

per month. 

* 

10. While receiving $159.30 per month for herself and 
two of her children, plaintiff CLAUDIA FROST was also in receipt 
of $ 121.00 per month plus medicaid and food stamps from the 
Nassau County Department of Social Services as grantee for 
KIMBERLY FROST, age 2, who is not eligible for social security 

! benefits. The total budget for the family of four was $598.90. 

11. On or about February 15, 1973, plaintiff CLAUDIA 

' 

|i FROST was notified by the Social Security Administration that 



If 









I 

I 


j. 

! 

; each of the plaintiffs' grants would be reduced to $95.70 per 
month because two more children we--’ now entitled to benefits, 

|j in accordance with the maximum total benefits limitation under 
i 1)2 U.S.C. section l)03(a). 

12. When plaintiffs' social security funds were summarily 
reduced to $95.70 per month for each individual In May, 1973, the 

J Nassau County Department of Social Services still continued the 
grant to KIMBERLY FROST at the previous level of $121.00, causing 

the total budget of the family to droD to $1)08.10 or $190.80 less 

I 

i per month than before the May reduction. Despite this drastic 
reduction in cash grants, KIMBERLY FROST Is still the only family 

j member entitled to food stamps and medicaid benefits. 

| 

13. The two additional children who were determined to be 

| entitled to benefits were persons apparently known to the Social 

i 

. Security Administration as CHARLES E. FROST and TINA L. FROST, 
j They were not known to any of the plaintiffs. 

H). Said CHARLES E. FROST and TINA L. FROST are claimed 
j by the Social Security Administration to have been born out of 
j wedlock to CHARLES FROST, JR. and LOLA COOLIDGE in upstate New 
York where the decedent had last worked before his death. Upon 
! information and belief, TINA L. FROST was born after decedent's 
death. 

15. Upon information and belief, said LOLA COOLIDGE and 

I 

| CHARLES E. FROST and TINA L. FROST were known to the Social 
Security Administration and claiming to be entitled to share in 

|! 

I the survivors' benefits of CHARLES FROST, JR. as ejarly as August, 
|: 1969. 

I, 

16. At no point between the time the Social Security 
j 1 

I; Administration first learned of the claim of CHARLES E. FROST 

i 

I 

I 
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i and TINA L - FROST and the tine plaintiffs were adviced of the 

I 

j Socia^Security Administration's determination to reduce their 
j socia l security benefits did the Social Security Administration 
; notlf y plaintiffs of the existence of CHARLES E. FROST and TINA 

| L. FROST, or their claims, or in fact confront plaintiffs with 

I 

j any evldence which had been presented in support or these claims. ' 

17. When advised of the determination to reduce the 
family '3 social security benefits in February, 1973, plaintiff 
CLAUDIA FROST, acting on behalf of herself and her children, the 
other - named plaintiffs herein, went to the offices of the Social 
security Administration in Freeport, Hew York to protect this 
determination and express her shock concerning the claim that her 

I husband fathered out of wedlock children. 

18. Plaintiff CLAUDIA FROST was there orally advised to 
file a request for reconsideration of this decision and to present 
any evidence she might have to rebut the determination of the 
Administration concerning CHARLES E. FROST and TINA L. FROST. 
Plaintiff CLAUDIA FROST had no knowledge of the evidence'upon 
which the Social Security Administration had determined that 
CHAPLES E. FROST and TINA L. FROST were entitled to share in her 
deceased husband's survivors' benefits. She repeatedly requested 
that the Social Security Administration advise her of the evident 
which underlay the claims of CHARLES E. FROST and TINA L. FROST 

so that she might defend her position against their claim. 

19. The Social Security Administration refused said demand 
I to advise plaintiff CLAUDIA FROST of the evidence on which the 

1 determination had been made. 

20. Thereupon plaintiff CLAUDIA FROST orally advised an 
employee of the Social Security Administration of her position, 

j stating that without further information provided by the Social 

| 

i 


8 









- 6 - 


Security Administration she could only orfer as her case her firm 
denial that her husband fathered no children other than her our.. 
Said employee assisted plaintiff In preparlnn a request for recon-j 
side-ration. Plaintiff CLAUDIA FROST had no benefit of counsel 
when f 11 Inc the reconsideration request. 

21 . Plaintiffs were never advised In writlnc of any rlr.ht 
to request a pre-reduction hearing how to obtain such a hcarlnr; ! 
of their rlcht to confront and cross-examine witnesses ar.alnst 
them; or of their right to examine documents ar.d records to be 
used at such hearing at a reasonable time prior to and during 
such hearing. 

22. In May, 1973 plaintiff CLAUDIA FROST received a 
notice of reconsideration determination that the original declslor 
of the Social Security Administration reducing the benefits to her 
and to JAMES FROST and KRISTEN FROST was correct. Copies of that 
reconsideration determination and transmittal letter are annexed 
hereto. 

23. On or about May 16, 1 973 plaintiff CLAUDIA FROST 
requested a hearing before a hearing exanlner as set forth in the 
aforesaid transmittal letter. To date, no notice scheduling any 
such hearing has been given to the plaintiffs. 

21*. Commencing with the May, 1973 check sent by the 
Social Security Administration to plaintiff CLAUDIA FROST and 
received by her on or about June 3, 1973, plaintiffs' benefits 
were reduced In accordance with the aforesaid findings of the 
Social Security Administration. 


9 
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E'lRST STATEMENT OF CLAIM 

25. Plaintiffs repeat and reallege each and every alle¬ 
gation contained in paragraphs 1 through 24 herein. 

26. The reduction in plaintiffs' benefits without a 
prior hearing, without notice of the evidence relied on by the 
Social Security Administration, without the right to confront 
witnesses and cross-examine, and with the burden placed on defen¬ 
dants to prove facts establishing entitlement to full benefits 
without notice of evidence, witnesses and information relied on 
by the Social Security Administration violates plaintiffs' rights 
to the due process of laws guaranteed by the Fifth Amendment to 
the Constitution of the United States. 

SECOND STATEMENT OF CLAIM 

27. Plaintiffs repeat and reallege each and every alle¬ 
gation contained in paragraphs 1 through 26 herein. 

28. Defendant's failure to make rules and regulations and 
establish procedures for a prior hearing in cases such as that 
of plaintiffs is in violation of a duty owed to plaintiffs under 
the Fifth Amendment to the Constitution of the United States and 
42 U.S.C. sections 405(a) and (b). 

THIRD STATEMENT OF CLAIM 

29. Plaintiffs repeat and reallege each and every alle¬ 
gation contained in paragraphs 1 through 28 herein. 

30. Defendant is liable to plaintiffs for all sums by 
which plaintiffs' benefits have been reduced without a prior 
hearing. 


j 

! 


ii 

li 


I 


WHEP.EFORE, plaintiffs demand: 

1. A declaratory Judgment that 
benefits to the plaintiffs and the members 
sented by them prior to a hearing violates 
due process of law guaranteed by the Fifth 
stitution of the United States. 


the reduction of 
of the class repro- 
their rights to the 
Amendment to the Con- 


10 
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2. A declaratory Judgment establishing the minimum 
standards for any hearing required to be Riven prior to any 
reductions of benefits to the plaintiffs and the members or the 
class represented by them, including but not limited to: 

(a) Prior notice in writing of the initial 
determination of the right to request a pre- 
reduction hearing, of how to obtain such a 
hearing, of the right to be represented by 

• counsel at such hearing, of the right to 

confront and cross-examine witnesses, and of 
the right to examine documents and records to 
be used at ouch hearing at a reasonable time 
prior to and during such hearinR. 

(b) The deferral of the effective date of any 
reduction pending the decision in such hearing. 

3 . A mandatory permar^nt injunction ordering defen¬ 
dant, his ?• ccessors in office, agents and employees, to estab¬ 
lish the mechanism for providing such hearings, for the plain¬ 
tiffs and the members of the class represented by them. 

4. A permanent injunction prohibiting defendant, his 
successors in office, agents and employees from reducing benefits 
to the plaintiffs and the members of the class represented by 
them without such a prior hearing. 

5. A preliminary injunction prohibiting defendant, 
his successors in office, agents and employees from reducing 

| 

j benefits to the plaintiffs and the members of the class repre- 
I 

| sented by them without such a prior hearing. 

I 


u 
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I 

I 
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6. A temporary restraining order requiring that 
pending a hearing as requested herein defendant restore the bene¬ 
fits of the named plaintiffs to the levels to which they would be 
entitled but for the reduction herein alleged and a temporary 
restraining order, preliminary injunction and/or permanent 
injunction requiring that defendant restore to the named plain¬ 
tiffs all sums by which the benefits of the named plaintiffs 
have been reduced without a hearing. 

7. Determination that this action be maintained as 
a class action and that the declaratory and injunctive relief 
ordered appiy to all members of the class. 

8. Such other and further relief as seem Just and 


proper. 


; Dated: November 2, 1973. 

| 

1 • 


I' 


Susan savitt 

NASSAU COUNTY LAW SERVICES 
COMMITTEE, INC. 

115 North Main Street 
Freeport, New York 11520 

Tel: 516-868-8787 



RENE H. REIXACi T? 

GREATER UP-STATE LAW PROJECT 
MONROE COUNTY LEGAL 
ASSISTANCE CORPORATION 
139 Troup Street 
Rochester, New York 1*1608 
Tel: 716-1)5*4-6500 

Attorneys for Plaintiffs 
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DEPARTMENT OF HEALTH. EDUCATION. AND WELFARE 
SOCIAL SfcCURlTY ADMINISTRATION 
Bur*«w of mr>a Survivors ln*ur«nc« 


•v York. New York 


Whsn wfit.nf ••-Oof yovr cl*,*n 
•HvApt f <*• C'*>m No 


065-3 1 *-1082 


Mra. Claudia Frost 
222 Hi!burr. Avenue 
Baldwin, NY 11510 


H*y 2, 1973 


Dear Mrs. Treat: 


As you requested, your claim has been reconsidered Tf v e 

==S- 

an independent and thorough 2 S*?* 1 ” 18 - rnis staff **** 

about your claim, on 0,1 ^e ev l^nce on record 

I- not correct. 

Hearings and Appeals. If ' mnt exanin-r of the Bureau of 

later than 6 months fren the date nr «-h- *° U BU5t re ' l ’ !ert lfc not 

such request through your = cc:J ,4uJuy J2}"’ £” “*• «V 

enclosed for . mi 


nclosures: 
orn 0 >\-CC(>2 
ro rr. f-:!A-l 


Sincerely yours, 



a 


Regional Representative 
Retirement and Survivors 


Insurance 


'ow lla ,|„ 
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OEI'ARTMUNl OF 

HEALTH. EDUCAIION AND WELFARE 
Social Security Administration 


RECONS I DERAT I ON DETER/M I NAT I ON 

•- A f A'l*. T CtN TLH I 1 

Office of the Regional Representative 
(Betireaont and Survivors) New fork - 

NAME OF «ACfc 1AHNt M OH 5f L r-» MMiOUO *•£ ««SUN 

Charles Froot, Jr._ 

• ty| 3 F~Cl aimAh t 

Claudia Frost 

UUMiNATiOM. 


Ch August 21, 1968, Claries Brest, Jr. died a fully insured 
individual. The Social Security Administration determined ; 
that the deceased was survived by a widow, Claudia Frost, 
and four children, Janes A., Kristin E., Charles E., nnd 
Tina L. Froat. Tie latter two ciildraa ware bora out of 
wedlock to Hr. Frost and Lola Coolidge. Dnder tie applicable 
provisions of tie Social Security Act. in effect at tint 
tine, there were no benefits payable to these two children. 

Eie provision of the Social Security Act that prohibited 
payment to children bora out-of-wedlock was declared 
unccastitional and the Social Security Administration waa 
iaatructod by the courts to treat cuch entitled children 
the sarae os all other entitled children. As a result of 
this decision, social security benefits could not be denied 
children who were othervice entitled to benefits. 

On February 15, 1973, Notice was sent to Claudia Frost 
infornlng her of the court decision and the fact that the 
benefits to her and her children would be reduced because 
of the payment of benqfita to the two children bom to 
Charleo Frost, Jr. and Lola Coolidgs. On February 22, 1973, 
Claudia Front filed a request for reconsideration protesting 
the decision to reduce the becofito payable to her and her 
children. 


^■ITh.CT Cl ..Cl 

; 59 North fain Street 
Freeport, Hew York II52O 

*OC»A„ StCUMl tv ACCOUNT NO. 

«i 

_ ! 065-5^-1082_ 

, ? fVI O* UAiM 

| Ho tier*s Insurance Benefits 
i Children's Insurance iwnofita 


Gicticn 202(d) of the Social Socurity Act provides that 
every child of an individual who died fully Insured will bo 
entitled to n child’o Insurance benefit provided: 

1. An application for benefite has been filed, 

2. At the time of filing, the child was unnarried, 
under 18 , or a full tine etudent if over 18 , or 
disabled prior to ago 18, and 

3. Waa dependent upon the insured Individual st 

io«. OA-C642 imii , 


l 

• - w w wiiA-t •» * 






Ch&rlee Front, Jr. 




tho tine of that individual'a death, 
tcro "child" 00 ^ 0 ^° “°‘- lal Act provides that the 

*• ‘ “““ or *•*“» «<"« « <* „ Muw or 
A otepchild 

Section 216(h)(2)(A) of the Co-ini - 

wh«> determining tho otatua t f M Jl??'** 7 Act provide o that 

Social Security Administration * chlld - «“ 

be applied by the courta Oi the -Sa «« would 

doceaoed at the tine of hia d „.r of doaiclle of the 

to the taking of inteatate per coal^n* 0 "' 11 ' 1 b * a?plled relative 
would have the atatun relative' £^» 1 P ^ P , , f tjr * Appli «ato who 
Property of a child ahall be deemed°* *•»« 

wheri^^SliSt^oef not Act Providoa that 

216(b)(2)(A), he wilT be de,^ , ^ ^ *•«**« 

and nother went through a na-rfn 14 lf ““ ch H d '» father 
resulted in a purported ccre: ° v that would have 

existence of a le£a i=p e di C cnt°to 3 t^ e ” a th ' 3 eJCCC?t toT 
carriage. ? “ fit to tbeir contracting o valid 

Section 216(h)(3) of the Co-Sni * 

when an applicant i 0 not the child*?^* 7 * Ct providea that 

ss^?^r s ss js&sltsm* 

*• ~ ,h *' **• 

2. The applicant wan aec-cod 1 ™ „ 

•« or d-rtu. M th : injure, ££«&£• U “ 

3 ' StSsr^^r rir* * ■ « 

tho oppiicant j. m :-L; 415,2?““* *"*“♦ 

**• Tiio imnired individ mi __ 

ontiofactory to^the sLi"l 

to be the father of nrnlic^t^ A<olni3 t™tio:» 
with or contribute t0 the T WIW Ur:n <- 

nt the tioe of the insured ''“ P: 011 of thp n PPlicnnt 
' 1n <ured individual's death. 

S f^ l ° n 215(a) of the Social i _, . 

will bo a Maxima beC'*i* r-' ihi 7 Ac_ P rov,<Jf>3 that there 
-i- will Unit tU tot^fE 


.J. idVwh 
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Security Adniniotration to the total provided in thin section 
of the Social Security Act. 


Section 205(a) of the Social Security Act provides that the 
Social Security Administration chall have the power and authority 
to cake rules and regulations and to establish procedures which 
are necessary and appropriate to carry out the provisions of 
Title II of the Social Security Act. The Ain lain trot ica «h»n 
also provide for the nature and extent of the proofa nnd evidence 
neceeaary in order for on applicant to eatablioh hie right to 
benefits. 


The Social Security Adninistration deter min ed that the children 
born to Lola Ccolidgo, Charles E. Iroat nnd Tina L. Frost, were 
fathered by Charles Froat, Jr. and that they were living with 
hin at the tine of his death. Hence, the children were entitled 
undbr the provisions of Section 216 (h)(3) of the Social Security 
-Act. Although Claudia Froat has disputed the detorainatica that 
Charles Front, Jr. did father the two children nrd that hs uaa 
living with then at the tine of his death, cue has Gu'caittad 
absolutely no evidence to support har contention. Consequently, • 
the finding that the two children born to Lola Coolidge are 
entitled children will re gain undisturbed. 

The question as to whether these children are'eUgible to be 
paid benefits has teen eettled in the courts. The Social Security 
Ad min istration has been directed to pay ccnthly benefits to 
children who qualify under Section 216(h)(3) of the Social Security 
Act under the cane eruditions as it pays benefits to other chil¬ 
dren who qualify. 

Finally, therefore, the only remaining question iB the amount of 
benefits to be paid to the individuals entitled on Hr. Frost's 
record. 

Each of the currently entitled individuals, Claudia Frost, 

Kristin E. Frost, Janes A. Frost, Charles E. Frost, and Tina L. 
Frost are each entitled to receive ns their monthly benefit 
three-fourths of the deceased's primary insurance amount (the 
anount that would have been paid to hin at ogo 65). The current 
primary insurance mount in 5229.60 and each of the beneficiaries 
is entitled to 3172.20 a noath. However, Section 215(a) of the 
Social Security Act Units the total benefit payable on Hr. Frost's 
record to S*t73-50. Since each of the beneficiaries were entitled 
to the none percentage of the dcceired '»s prir-iry insurance amount, 
they chare equally in the maxima mount of S’tyB.^O and are, 
therefore, entitled to receive 095•70 each. 




/(p 



Cuarlca >roat, Jr. o65->.-1032 


Tm"’ detorai;5 '- d thjt thc initial determination 
hich Sound tuo two children, Charles £. Front and Tina L. 

Social ®° titl ^ d ;° benefits under Section 216(h)(3) of the 
Social Security Acc was correct in .all respects. It in further 
found that the decision to reduce the oonthly benefits payable 

£ ™ SKi^-sr* 


Bernard Levin** 

Chief, Bcconsiclerat. jn Branch 


Hay 2, 1973 
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CL.'... I *. . -■ • > l '» • -• > 

I’ll i.'.tiffs, 

-a :air.st- 

CALIWK 5.0. R, o& r-ocrctary 

of the Itiilvuc. hcates *.>'i t i' • ,- r.t 
of health, i-tlucatlosj ar.C- el- 

faro , 

i.».* 11 i.tifci ’- • 


Civil Action ho. 
J. 011 Cl', or VM'i 10 :i 


I'LLAKr. YAi'.K LGYICk, that upon the verified ccrplair.t here: 
aiid the mrexcii affidavit of the pir.ihtlli, tiausls frost, 
the nr.r.e/eri affidavit of Ker.e h. rleixacii, hnrj. , a r.otior. will 
Le i.at'.e befez'.- the- . or.. Anther: y 1. .’ravia, at the l! r: ..toil u*. 
C^.V-tKo,,.^, P' ,r > C^'ir ’r. • ar.t, 'rooklvn, if.: Yori: HT U, at 

10:00 o’clock li. tin? foz-t s.oon or: the ifl*> tiny of Hove: her, 197? 
for a prelinii ? ry Ir.Jwi.cticj. or i.*. the alternative fr r a U' * 
j.-oi ary rectrainir.r oruer as prsvn! for In the eor.pl aint, n:.d so 
such other ar.u furtiior Z'ollui as soor.s ^i.ct ar..l ,. c s f > • 


Late!: Freeport, hew Yor: 

October 19. 197 4 


Yours, etc. 

, a.^ 

CU:.A:J r.AYITY, 

Jik.'k'i.t LA- ■’ . 

co:::;ivthh, i::c. 

IIS I.crt!: r-i: : tV' -t 
1 l-eerort, .. w Yor. ii.k’C 
hit- •' - '• ’ 

$:■,:• t ;.*• t..v; ; 

ki j v::- 
13-; ’.r. ap ••• 
lie •! • *•- •• i • 

'/le—l’r 1 ’— -s'"’ 

Attorneys for Hlalntlfi. 
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0 UCUvJ.Ott 


Ken. i llicit "’l'-' it'" rr. 

Attorney 'J 

ai.ltoJ .. v.t - . r-rartr« r.t of Justice 
..’a iiilr.,;to!., :j.C. 

l't t ; jl’.C t !. S 3 • 

I'nlte*.’ Attorney 

225 C.tu:tM: .-laza 
JrccI'Jyn, Ycr 1 JJ2C1 
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CLAUDIA IY.O S’r, ot. al.. 


Plaintiffs, 


—iHVtli'.c t— 


CA: fA’’ '.V-T..'.A A'.'. , r.s f rcrt.tr.ry 

of t!l. United : ats-s i [i. r‘:'T,t of 
health, i.uucatlon r.i.c ..clf-ire , 

I' 1 eu<«ant • 


Civil Act lor. ;.o. 


/.rvi: avi? 


t-ATi: or xcr.r.) 

cc - j..t? or ) ,J ” 

CLAUDIA } .’.OUT, bcii:-* duly n:crr., depones and sayn: 

1. I nr. .1 naned plaintiff l.r thin action, which I at;. 

t rIn r.ln,-. on bthair of ryself nn! LehrIf of f -o of r.v finer c'-'1 • 

• Iron no their next friend, an soil i-n on behalf of a clans of 
persons air.-ilariy situated. I rake this affidavit In. support of 
ry notion fer a prellilnr.ry injunction or alternatively for a 
tcrporcry restraintr:; order for ; vie If and ry two children whoso 
Interests I represent. 

2. In support of ry rctlor. r.erally I rely or. ny verified 

corplalnt, a copy of which is annexed hereto and which is incor¬ 
porated herein by reference. * 

3. briefly stated, I seel: an order reculrin;* the defendant, 
who Is the f ov rr.r.er.t official responsible for the adi.lr.lstratlon 
of the foctal Security rrrrrs:i, to restore the social security 
survivors' benefits belnr, paid to ir.e nr.d the two r.lr.or plaintiffs 
to the level at which those benefits were pel-1 before an acini .:i:.- 
trative reduction earlier this year, to jv-irburse us for the 

f ounts vltkkel since th.it reduction, and to cor.tlnuv ti.ose he: •- 
fits at the hip,her level, without reduction until such tire as a 
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decision lias been rendrad in f>. due process fair hoarlrr or. the 
1 3 cut? of v:hetlirT those ber.^rits ccm he rctlucod. 

4 * Aftcr receiving these benefits for over four years I 
v,a3 nfttm '* d *y the ”oci*l Security ,Vh ilr.lotratlon in lob ruary, 
1>7 i * t: ‘ r,t ti,e bvrerlt " ••'‘■-re ,’oin;; to bo reduced became the 
oC0la ‘- ..ecurlty Administration h.iJ determined tint the decedent, 
r-y -ate hnsbu.d and the father of the f to minor plaintiffs, had 
t .o ix.lt itlj*.—tc chll:::-.*!: row entitled to a share of hij survivors 
benefits. 1 requested an opportunity to nee the evidence rolled 
oi. ../ t.ie security Administration in reaching that deter¬ 

mination, and that was denied. In ."ay, 1973, I requested a 
hearing, and to date no hearing has been scheduled. Also, I have 
nad no opportunity to confront an.i cross-examine any adverse wlb- 
nesses, to aopc-ar personally before a decision: aker, to appear 
oy counsel befo.'M. ;.(.ci.,ior.-a::er or to exercise any of the 
otner rlr.hts w.nlch I ar, guaranteed by the Cue rrocess Clause of 
the Plfth A-.er.drent to the Constitution of the United States bef OJ 

I can be deprived of this property by the Social he curl ty Adrir.- 
lntration. 

‘j. Prior to the social security payment made on or about 
June 3 * ly73 * for ttl<? T “^s b >» «f May, 1S73, the two minor plain¬ 
tiffs find I received survivors' benefits totalling -h77.90 per 
month. Cor.nencin: with the June 3. 1973 payment, our benefits 
have been reduced to 5217.10 per nonth, a reduction of Clfo.SO 
per nonth, or rorty per cent 09'). This reduction has now been 
In effect for flv months, dcprlvti ■; us of over 5990.09 in bene- 
!•* of this r v'.uction has been commented or made up 
frer cr.y other source. While I have a third child who receive r> 
puMJc a-.: 1 stance benefits, her assistance lias not been ir.crenj, u 
to offset the reductions affectin’ the rest of the f.a -llv. 


5 ?/ 
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C. "ho effects of this forty per cent (>.0 ,".) reduction, 
totfillir.- nearly two hundred dollars a r.onth .have been nulte 
serious for r.e and r.y children. Until the a fore-.aid reduction 
in benefits went lr.to effect I hnd been able to reet r y r.or.thly 
pryrentn cn a .V'earr.-koobucl: and Ccr n.ar.y ciir.rr.o nccount and a 
ter.Ch.’irec account at First National City Funk, both of which I 
had rc-ularly mid r, 1r.ee l?f;.«i when the accounts were opened. 
blt.ee tne rrcuctlcj; Jr. b>*r.'fit;< f have 1 < * n un.si.lt/ r.o r.-.ct th re 
payi '-ntr,, and the two account,;;, or. whlc.. a total of approxir^ccl 
-11(300. P0 l:i due, have now b« en referred to attorneys :or collec¬ 
tion. y incurred tneae ol>ll rations on the rood faith nrjsur.ption 
that the survivors' benefit:, which we had been rerularly recelvi, 
without question for several years would continue. 

Although a rev ..e.iool year has started, I hove been unable* 
*n nfferd *■'••• nVSn, r<*« ohilde..,. I i.o Ion.-* r have 

sufficient r.or.thly benefits to pay for these ltc- s. I.lkewlse 
our utility poyr.-.cnts are failing into arrears and I have not. 
been able to r.oet bot.n the telephone and electric bills each, 
nor.th. Already or.e disconnect notice has been received as a 
result. And ry r.or.thly rent of li .O.OO, which I could offerd at 

the forcer level cf benefits Is now si. ply too nuen to carry 

It Is approxIrately forty-five per cent (abl) of our i.snthly 
lncoxc Instead of Its forr.er thirty per cent (30,:). 

7. In sum, a/' ter several years of rccol vl a, benefit a at 
one level, and havinp no reason to believe they ./ere to be 
reduced, our f.v. lly has been forced into dire straits by n 
decision rade without a he. *rlr.r, without any revelation of the 
evidence relied on in i.uxln ■ It, without confrontatlcn and 
cro.iD-ex.ir.ln (tic n , ultliout /my cue process uaf. ,.uard:,. 





via.: l: ok:., I pray that the defendant la* ordered to realcr 1 
our bcneflta to their pro-reduction level, to Ir.rediately p.-.y 
uu a —1 the ii: our.to wi.3ch have been withheld since tin* reduction 
of our benefits, and to continue benefit paymenta Ir. the future 
wltnou* any reduction uati- on: unlesa a decision uciv-rae to our 
elci.-.s la rendorew after a full due proc 'cc fair J.enrli :;j In the 
forn requeated ir. the co. r.lalnt. 


ill—; • -/ 


./, i 


Sworn to before r.e this 
/ < day of October, 1 r « 7 3 . 

V ; ) / / . 

>''.0r I KUO 

Ik *Vki *e 1 1 <• , 

11= 30(i.n • •. . . 












CLAUDIA FROST, cl. al.. 


Plaintiffs, 


* a, 'ul n -j l — 


CASPAR Wi-. I.. 'i’l-.jc.u as Seer'.* 4 :ary 
of the United '.a a tea Department of 
Health, education and '..'ell'aro. 

Defendant. 


STA'.K OF jiEW YORK ) .... 
COUNTY OF MONROii ) 


Civil Action .'!o. 


AFFIDAVIT 


Ril.'E H. RLIXACH, being duly sworn, deposes and rays: 

1. 1 am a member of the bar of this Court, and I make this 
affidavit in support of the plaintiffs' notion for a preliminary 
injunction or tomoorarv restrair.l*'*- order. I --i r- ■> r «* t>,<- 

attorneys ior tl; plaintiffs ar.ti I am thoroughly familiar with 
this action. 

2. In addition to the particular hardships being inflicted 
upon the plaintiffs, as set forth in the accompanying affidavit 
of tne plaintiff Claudia Frost, the statistics cor.pllc-d by the 
Cocial Security Administration itself reveal the serious and 
irreparable injury bein,; inflicted on the plaintiffs by the 
reduction in their survivors' benefits without a prior fair 
hearing. 

3. At the pre-reduction level of benefits the plaintiffs 
received -b,73*1.30 in survivors' benefits each year. After 
reduction their benefits are only .‘3,'l'l5..?0 a year. This reduc¬ 
tion of nearly vf,.,0< . annually has placed the plaintiff oat or 
below the "average poverty threshold" defined by the Social 
security Administration for nonfarm families. In ljyi that 
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" pOVtrty t,. ? o ^rr.cns V,, an annual inccra of 

|| *3.225. accord:,, Vo th* Annual bt,ti3tie:.l buppler.e-nt im, 

^ Cial “ C ' CUrlty 7. Pa,e 31. Apply!,:,, the increrj 

m the Cor.sur.er Price Index of 11.1 points since 1571, the -povert-' 

thre - ,!,0ld ’ fW t} ^ 7— at least C-3,pS0, rcra than the! 

U-ncmc bcinr received Ly the plaintiffs. Vhe increase m the 

CC; -’ :U: ' ir ?riCt la '• ^e, 1573 . the very n:onth in 

, Vihlc: ‘ tKer ' UCtlo: - " rst too!: lr. y. Social Security Lul- I 

| R °* Cn ( -•Pter.ber, 1573 ). And aa the i 

’ jUlt *" ••hflatJo:; has continued slr.ee then, itcreover, the' 

cost levels in Metro; olltan e-.: Vcri: City are no doubt hip.her than! 
tne costs ::atio ..,'i(!e. A recent tabulation of costs of llvir.,; in j 
this area is new beinp obtained by » V office, and if it is avail- | 
able by t..o t»::.e this motion is hoard v/e ., U1 !(5 ake relevant sfti-i 
tlca! infer:ation available, to the court and oppesin;. counsel. 

Vaerc- can t,e no fron these facto that Vne rcuuc- . 

tion of these Plaintiffs survivor.:- t merits by nearly ; 23 C0 per I 
year has lrreparcbiy injured then, before tao reduction they 
were able to exist at a level which, while certainly not affluentj 
at -ia.it ’-It.a ai.y co - fort, a bio. i.ow t:iey are, even by official 
standard:.. poor. It is Just that sort of deprivation which the | 
due. • ""--J Clause pro.iluits without <1 prior hearing, 'on notice 
of the evidence, ar.u with an opportunity for, anon, other things. 
ccu.ro..t,.w*on, cro3s-exa::lnation, and representation h- counsel. 
Vi.ilc;-OP.i, I pray that the rlalntlffs* r.otin be- -.ranted. 

»< •*.* 1 . IbAfi. 


I ■ 


• ' •o:— to before r. • this 
10ti: ;v; of ,'ctobcr, 1 73. 

1 r c„- 


_ 


wwxr: r'T «*. 

VU ' l\ f I. »'1 I I'* - *>ru ^ '»» 
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united STATr.s manner court 
eastern district or new york 


claudia rnosT, ot. ai., 

Plaintiffs, 

-against- 

CAGPAR KEINDurckr, .to Secretary 
of the United States Department 
of Health, education and Welfare, 


AtrnvV ' iT T:; nvr r r;i ~ jor; 

73 C 1303 


Defendant. 


statu or new yor>t) 

COUNTY Oi’ NASSAU ) SSj 

DLOYD n. RAKER, being duly sworn, deposes and aayas 
1 an an Assistant United States Attorney for the 
eastern District of how York, duly appointed, and an in 
charge of this ease, and familiar therewith. I . .aka this 
affidavit in opposition to the application for a Temporary 
restraining Order and a Preliminary Injection. I mkc this 
affidavit on information and belief, based on information 
supplied to m over tho telephone by the office of the 
General Counsel of the Social Security Administration. 

A b urinary of the procedures adopted and used for 
cases of this typo has been prepared and is being sent to 
mo by nail from the said Coneral Counsel's office. 

Al.'.a, a summary of tho facta of this caso has 
boon prepared and is likewise being cent to ro. 

In Richardson v. Griffin, 409 U.S. 10G9 (and 
Richardson v. Davis, id.) tho Suprcno Court held that whom 
benefits Wore being paid to the legitimate children of a 
wage earner, and them wore illegitimate children, the 
benefits to tho legitimate children had to be reduced, and 
apportioned among all the children. This is because under 
42 U.S.C. S415(a) there is a naxinum benefit payable under 
any one record (account of a wage earner Insured under 
bocial Security). 
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To Jo this, tho Secretary has drawn up procedures 
to bo used. 

In this colo, contrary to plaintiffs contentions, 
nho has known since at least 1969, that there worn illcgit- 
inato children involved in this natter. 

In 1969 vna was informed that tho Social Security 
Administration knew about tho illegitimate children. 

Tuu procedures for reducing benefits are as 

folios I 


iu “ ont d notice which tolls tho claimant 
Of tho Supremo Court decision in Richardson v. Griffin, tho 
loyal reasons why reduction is necessary, advises her of 
tho evidence on which the claim of tho other children is 
bated (in thin case specifically, advised her of birth 
certificates listing her husband as father), advises her 
that oho can submit any rebutting or contradictory evidence 
that she has, and that somebody in the local Social Security 
office will help her prepare and submit thu evidence. 

£.ho way see any evidence that the Social Security 
Administration has, upon her request. SI* will be yiven a 
copy, or ray see tho original cviior.ee. This is contrary 
to the plaintiffs assertion that she war. not allowed to 
oco the evidence, and raises a sharp question cf fact which 
precludes tho granting of a Temporary Restraining Order. 

After tho abovo procedures have Loon completed, 
tho claim is nent to a reviewing office where it is held 
had no further action ia taken for <5 days, cho can appear 
at any tine before a final reduction is male and submit 
any evidence which uho ray have, if she submits any 
additional evidence, then tho re iuction will bo delayed 
until any doubt cast Ly conflicting evidence is removed. 

Onco tho reduction is completed after tho 49 day 
i-oriod, olio is sunt a second notice advising her that she 
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can request rcconnl.Jor.itjon. Cnco thin has boon don.:, she 
can have reconsideration within six months (which wiu ,: UJ .o 
liore). After the reconsideration, sho can thon request a 
hearing. 

Brto requested a hearing in thin c.i 3 o, hut com- 
nnuncud this action before a hearing could ha scheduled. 

'1‘hua, because of the cor-monccnent of this action, the 
•hocial Security Administration postponed a hearing pending 
tho determination of t!iis action. 

Within 00 dava after tin hearlna* she can re-nest 
review by tho Appeals Council. If that is unfavorable* to 
her, rha can comnonco civil action aa provided by <12 u.S.C. 
5405(g). At this point it should ho noted that since 
plaintiff has not exhausted her administrative remedy l.y 
obtaining a hearing, this action is barro.l by 42 U.b.C. 
5405(h). 

It has been held that the opportunity for hearing 
provided by subsection (b) of that section fully satisfies 
due process require:.cats. I'reer.an v. Cohen, 292 r.!5up:>.' 

319. Ceo also Anderson v. Finch, 322 F.Cupp. 195 (197x) 
vhere it was held that tho procedures adopted by the Social 
Security Administration to deter.-.dne eligibility for sur¬ 
vivors' benefits are fair ones, and in view of tho pro¬ 
visions for o< .Minis trative review and for hearings after 
termination of benefits, tho mcro absence of an evidentiary 
hearing prior to termination docs not present an unconsti¬ 
tutional denial of tUvj process rights. 

Furthe it oro, this circuit lias hold in Mills v. 
Richardson, 404 l\2d 995 (1572) that a prudetermination 
hearing prior to reduction of benefits is not required. 
(Procedures involving overpayment we.ro the issuo in that 
case). 

'iho plaintiff's allegation that she has not had an 
opportunity to rebut the fact of tho existence of illcglti.-i.ite 

St 
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children is simply not true, because the has i:i fact Known 

V 

o eho existence of these children r.lno at least 1209 (or 
l'ICG), and was given the opportunity to rebut t! t o evidence 
under tho procedures outlined above* which vere adopted after 
tlu* Richardson v. Criffin decision. 

In this case, on August 21, 13GG, Charles Front, 
Jr., her husband, died. Shortly thereafter she filed 
"application for survivor'a boacfitu on behalf of her two 
children, »7n:::ea and ihristin. i’ho stated in her application 

fr,y f;nnitwnr'"i !>«r>r. f i r-t rdt.-< h->d Pr.f'n flopor.l ted for 

3 years, but that it van her under:.finding that her husband 
had "remarried" a woman by tha nano of Lola Coolidgo, and 
that they hid J:ad a child. It was later determined by the 
Social Security Administration that there vere tvo illcyi- 
tir.iuto children, Chorion b. Frost, 3rd and Tina L. Front, 
and this doternij.ation v.an based on tho feet that at tho 
tiuo of his death lie wao living with Lola and tho older 
child, and that Lola vas pregnant with another child. It 
was later determined that Charlc-3 Frost was listed as father 
on tho birth certificates of i>oth children of Lola. 

On May IS, 12G9, plaintiff was informed of all 
this information. Lho vaa also informed that if tho wao 
dissatisfied with that determination, oho must produce 
documentary evidenco disproving it. She stated at that 
time that tho v:na ur.ablo to rebut that evidenco. 

After thus docioion of Kicharduon v. Criffin, tho 
Social Lucurity Administration started to recompute benefits 
in all such casco. 

On Tebruary 12, 1973, notico wao cent to plaintiff 
advising her of tho court decision, and of tho fact that 
under that decision, tho benefits to her children would 
havo to bo reduced) she was again advised of thu evidenco 







it , » —' 

- tf - 

and advised that sho hitl JO days to submit any rebutting 
evidence, and that tha local Social Security office would 
assist her in preparing and submitting that evidence. 

On February 22, 1973, sho filed a request for 
reconsideration without submitting any evidence. There wan 
no reduction until tha reconsideration wnu complete, 
decision being rendered on May 2, 1973. 

Additional statements were taken from her after the 
request for reconsideration, and oho stated that she* had no 
proof that her husband •..•an impotent '.'hen Charles 3rd and 
Tina were Lorn, although sho had earlier nado that assertion. 

Keduction of benefits did not taka place until 
the June, 1973 check. 

On May 1C, 1973 plaintiff filed a request for a 
hearing. It would have Loan given t.o her and scheduled but 
she commenced Lhiu action in September, 1973. 

The delay between y .ay and Septsr.Jber was occasioned 
because the hearing examiner cannot schedule a hearing until 
ho reeoivea the claims folder. 

There are thousands of cases such as this, and the 
initial recoi’nutation of all of the:* took six Tenths. If it 
were necessary to hold a prior hearing in all cases, it 
would take years before it could ho effectuated. Thus, the 
payment of benefits to the illegitirate children would bo 
delayed for all tl.at time, thus frustating the order of the 
Supreme Court in r.ic.iardson v. Griffin. 

It is uryad that no definitive action should or 
can bo taken in this case Ut this time bccauso, in addition 
to the reasons sot forth above, tha parent or roprer.cntativa 
of tha other interested children, the Illegitimate children, 
Charles b. l'rost 3rd and Vina rror.t nro necessary parties. 

If the plaintiff horo must receive full benefits, then the 
benefits for those children must be eliminated. This of 
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courso lust rain-* tho question of their bcnufitn bojn j cut 
off without an opportunity .to Imd heard. Certainly that 
woul<l raise a r.oru serious conntitaio.ial question than tho 
ono raised by this plaintiff. 

Lihowiso, for the same reason, thin action cannot 
ba maintained as a class action, tho interests of other 
nombora of tho clasa, Charles i;. Frost 3rd nr.d Tina frost, 
aro not tho sr.ro os tho interests of those plaintiffs. In 
fact, their lnterecta arc diametrically opposed to the 
interest of theuo plaintiffs. 


before concluding, I wish to j.<oint out that 
certain of tho caoos cited by plaintiffs are not in fact 
valid precedent for their position, Tho order in hlliot v. 
Richardson, wnich scons to ba tho leading case \:hicl» t'ny 
i» vacated on rehearing. Vhv decision which t* . y 
cito in Knuchlaa v. Richardson was dated August 17, 1 . 7 J, 
however, the defendant Secretary of lihtf ultimately won that 
caso on jurisdictional grounds. In Hophina v. hi chard non, 
plaintiff cites an order granting a Vorqorary Restraining 
Order, but that case was ultimately dismissed. 

WdLRrU’Or.:, I respectfully request that tho notion 
for a Temporary Restraining Order and Prelininary Injunction 
Le denied. 


Jjl/JYO li. 
Assistant V. 


S. Attorney 


Sworn to be fore me this 
I si day of :.'oVoi..bar, It'7 3 


. ' rrm 

Kcf*r» r,*J 

r» 

0 .I.J • 

Ccniiii «>n n I 
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, UNITED STATES DISTRICT COUP.? 
iEAS' PM DISTRICT OF NEW YORK 


CLAUDIA FROST, et. nl., 

Plaintiffs, 

l -arainst- 

| 

'CASPAR WEINBERGER, as Secre- 
, tary of the United States 
i Department of Health, Edu- 
| cation and Welfare, 
i 

Defendant. 


Civil Action No. 73C13R3 


NOTICE OF CLASS ACTION MOTION 


! SIRS: 

PLEASE TAKE NOTICE, that upon the annexed affidavit of 
Rene H. Relxach, Esq., the Amended Complaint herein and all prior 
proceedings herein, the plalntirrs will move this Court at 10:00 

I 

o'clock ir. the forenoon on the 30th day of November, 197.3, or as 
soon thereafter as counsel can be heard, before the Hon. Anthony 
J. Travla, at the United States Courthouse, 229 Cadnan Plaza East, 
jBrooklyn, New York 11201, for an order determining that this 
action be maintained as a class action, pursuant to Rule 23(b)(2), 
i .and for such other ar.d further relief as seems Just and proper. 
Dated: November 16, 1973 

Yours, etc. 

,/ 


SUSAN SAVITV 
NASSAU LAW SERVICES 
COMMITTEE, INC. 

119 North Main Street 
Freeport, Now York 31920 
Tel. 9If--069-9737 




RENT. H. REim-ii, 

great::'’ up-state law project 

MONROE COUNTY LEGAL 

ASS I STANCE CORI'OI’AV ION 
130 Troup Street 
Rochester, New York 
Tel. 716 - 1 : 9 / 1-6900 


S3 


i»«fio3 









Hon. V.’e! nl c ryor 

United States Dej.r.rt: ont 
of Ho: Ith, Education 1 We 1 fare 

Washington, B.C. 

lion. Robert Bork 
Actin’ Attorney General 
United States Denartirent 
of Justice 
Washington, D.C. 

Robert A. Morse-, Ksq. 

United States Attorney 
Attn: Lloyd Baker, Esq. 

900 Ellison Avenue 
V/estbury, ‘lev: York 11990 
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, UNITED STATES DISTRICT COURT 
; LASTEHN DISTRICT OF NEW YORK 

; CLAUDIA FROST, et. al., 

f 

Plaintiff:;, 


: CASPAR V.'EIMBERGER, as Secretary 
■ of the United States Department 
i of Health, Education and V.'el- 
! fare, 

!i 

I Defendant. 


Civil Action Mo. 73cl3^3 


AFFIDAVIT IM SUPPORT 
OF cCass action motTon 


j STATE of MEW YORK) __ 

1 COUNTY OF MONROE ) SS: 

j 

|( RENF, li. REIXAC1I, beir.p; duly sworn, deposes ar.d says: 

1. I an a member of the Liar of tills Court and I am employed 
! as a staff attorney by the Greater Up-State Law Project of the 

: Monroe County Assistance Corporation. I am one of the attorneys 
j representing the plaintiffs herein and I am thoroufhly familiar 
| with all the prior proceedings herein. I make this affidavit in 

i 

| support of the plaintiffs' motion for a determination that this 

I 

! action may be maintained as a class action pursuant to Rule 23 

j) (b)(2) of the Federal Rules of Civil Procedure. 

!; 

■i NATURE OF THE CLAIM S 

2. The plaintiffs are recipients of survivors' benefits 
! under tiie Social Security Act, 1)2 U.S.C. sections 1)01 et seq . 

i' 

| Commoncir.r. with the benefits they received ir. June, 1973, the 

li 

j Social Security Administration, the relevant procedures of which 

! 

i the defendant has supervision over ar.d control of pursuant to 

1,2 U.S.C. sections '105(a) and (!>), reduced the tilaintlffs' sur- 
i 

j vivors' benefits by over $ 190.00 per month, some li0£ of their 
j benefits under the Act, The plaintiffs had requested a hearlnit 
1 on the ;i 11 rvii 1 y undorl, 1 r.r title dccJMon to reduce? their 


jy 


\ 
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' benefits In May, 3V73, after havlr.r, unsuccessfully soupht to 

ij obtain information from the Social Security Administration as to 

! the evidence- on which it had relied Ir. r.aklr." the reduction. 

: Despite the request for a hearing, r.o hearlr.r was held prior to 

I the reduction b e 1 r. £ put Into effect, and now, some six norths 

| later, no hearir.c has yet been scheduled. The plaintiffs oon- 

I tend that such a reduction without any opportunity for a prior 

! fair hearing deprives then of property without the due process 
I 

j of law and that the defendant must therefore provide for such 
! hearlr.r.s under his statutory authority to rake rules and reru- 
j latlons and establish procedures for deterr.ininr rirhts to bene- 
' fits under the Social Security Act. 

j 

3. The issue here is not the factual dispute over the pro- 

I 

per level of benefits for the plaintiffs or for any other persons 

I 

| similarly situated; those are Issues which are left for the 

. hearings which the plaintiffs seek. The issue Is slnply whether 

j or net the defendant Is constitutionally obligated to provide for 

1 such prior hearir.es as a natter of due process. 

I 

Rule ?3(a) 

'i. There are four prerequisites to the maintenance of any 
I action on behalf of a class under Rule ?3(a). The rule provides 
j. that an action nay be maintained as a class action If 

i (1) the class is so numerous 

that Joinder of all members 

, is Impracticable, (?) there 

are questions of law or fact 
I common to the class, (3) the 

claims or defenses of the 
representative parti*.; are 
typical of the claims or 
defense*:; of the class, and 
(*1) the representat 1 v par¬ 
ties will fairly and adequately 
; protect the Interests of the 

ii class. 









| All of those prerequisites are net In this action. 

hum-; ?3(a)(l)—T: ‘ rpAcvTf.y ,!ji;.r,'Y of . ioi:;dk ;i 

5. According to the nost recent figures available to your 

I 

: denoner.t from the Social Security Adnlnlntration, there were Jr. 

I / 

\ 1971 some 6.7 million persons receiving survivors' benefits under 
the Social Security Act, and over 1*1,000 persons had their beno- 
! fits completely terminated for reasons other than death, change 
I lo age or marital status or adoption during 1971. Cn Information 
land belief the number of reductions was also In the thousands, 
j Mow there are over seven million recipients of survivors’ benefits 
j All of these figures come from the Social Security Administration's 
| own publication, the Social Security Bulletin, Table K- 3 , and the 
i 1971 Annual Statistical Supplement, Table III. 

6 . Or. Information and belief the number of reductions v/lthlr. 
| the last year Is higher than the number for 1971 because of 

jdeterminations similar to that affecting the plaintiffs here. As 
| the affidavit in opposition to a temporary restraining order and 
• preliminary injunction Itself states, the decision affecting the 
plaintiffs arose because of recent Court decisions under which 

I 

i children born out-of-wedlock, who had previously been barred by 
! statute for collecting survivors' benefits, were now eligible to 

i 

i receive such benefits (pp 1-?). Because there Is a maximum level 

| 

. °f k e neflts payable to any Insured '3 beneficiaries, the addition of 

j, other persons sharing in the benefits would. In many cases, 

■ 

; result In many cases in a reduction In the benefits paid to the 
former sole beneficiaries, Just as was the case hero. Bo in 


addition t.o the normal number of reductions there are, or. In for- 

l ( 

\ nation and belief, an even greater number due to the Impact of 
i' these Court rulings. 




I' 

I 

Ij 

»: 

l! 

j 

7. Moreover, because of th« nature or the relief soupht, 

It will benefit not rr.crely those persona now facinp benefit 
reductions, tut ail persona who will face such reductions in the 

| ^ture. As the population prows and Social Security cove rape 
, expands, it sterna quite certain tiiat the nur.ber of persons facin'" 

' reductions will also prow, and that tens of thousands of Social 
; Security beneficiaries will be so situated in the future. 

I RULE 23(a)(2)—CO:vn:i ISSUES 

ij -—- 

8 . T he common Issue applicable to all the renters of the 
class Is whether they have a constitutional ripht under the due 

| Process clause to a prior hearlr.p before ar.y reduction in their 

i 

! survivors’ benefits under the Social Security Act. The facts of 
, each individual recipient's situation, are not at issue here, and 
! would be left to the hearlnps which the plaintiffs seek. 

RULE 2 3( a)( 3) --TYPICALITY 

I 

9. Just as there is but one Issue here, so is that issue 

j inherently typical of the clains of all of the class. While the 

i f & rts on the merits of any particular reduction are unique, these 
i 

| are not relevant here. What is relevant is the common claim that 

i 

due process requires a prior hearlr.p. 

10. Likewise there is r.o conflict between the relief soupht 

by the plaintiffs and the interests of the rest of the class. The 

i! 

|i plaintiffs seek an opportunity for a prior hearinp before any 

j' recipient's benefits could be reduced, lncludinp the claimants 

j' wi.o are now receivlnp benefits from the facial Security estate of 

■the decedent. They cannot be hurt by havlrp that ripht establish 

Ij for l-'i'ore their benefits could be reduced, as the Social Security 

!, Administration has threatened to do if the plaintiffs' benefits 

|] 

j; V.ere restored by court order per.dir.p a hearlr.p, they too would 
ha\e die opportunity for a li- arinp, and any order herein apalr.st 
! tSic defendant could so provide. 

37 


it 









) 


I 

i 

-5- 

rurk <i ) - - a i )K.oi i ac v ok i j : : pr iesi. • j 7 at ' ioi i 

i 

11 . Tiie plaintiff’s here clearly have a stake In this pro- 

I ccedir.r which rakes tiiel r representation adequate. They have 

' already suffered a deprivation of over 51100.00 in survivors' here 
1 

j fits without a hear I r.n, ar.d they will be receiving survivors' 

under ter. 

ct to further 

j 

j i reductions for sore reason or another and lr. which proceeding 
! they would benefit by havir.fr tiie right to a prior hearing with 
' benefits cor.tinulnr. pcndlr.fr the decision, ar.d with the full 

i| 

■ panoply of due process rights lr: such a proceeding. 

12. The plaintiffs are represented by attorneys employed by 
; Regal Services programs funded by the Office " Economic Oppor¬ 
tunity. Your deponent is a member of the Bar or this Court, as 

! we. i as the Southern and Western Districts of Mew York, the 

: 

United States Court of Appeals for the Second Circuit and the 
State of Mew York. He has had extensive experience in class 
i action litigation, having; beer, one'of the attorneys actively 

I 

j involved in the successful opposition to a class action In 

: Cotc hett v. Avis Rent A Car System. Tr.c.. <56 F.R.D. B<I0 fS.D.II.Y. 

I . * 

11972). He has also been an attorney actively Involved lr. opposing 

ji 

• class action motions in l U.-icko f f v. Universal G uardian Corn . , 

,72 Civ. 2233 (3JR), pending before Judge Ryan In the Southern Dis- 
j trlct or Mew York, and Stelnrart v. The Equitable Life Assuror 
I Soci ety of th™ Ur .1 ted St atf -s _._et._ _aT . . 72 Civ. <1271 CMM pending 
before Judge Met.zner In the Southern District of Mew York. 

! HUl.K 2 K b )J? ) 

13. If an. action meets the prerequisites of Rule 23 (a), it. 

I 

may be maintained as a class action if It further meets the 

i ; 

ij 

j- 

3/ 


j! benefits for years to come (the minor plaintiffs are 
; years of age), during which time they night be subje 


i 






I 


i requirements of one or more of the provisions of Rule 23 (b). 

' Vhl:; actlo,; mCfetr ‘ tho requirements of 23(b)(2), which provides for 
j nalntr nance of a class action where 

I* 

the party opposin’ the class 
I has acted or refused to act 

<■ on "rounds generally .applicable 

j, to the class, thereby raslr." 

approprlate final Jr:,fur.ct 1 ve 
! relief or correspondin'- declar¬ 

atory relief with respect to 
the class as a whole. . . 

l ( i. i he party opposing the class, the Secretary of the 
United States Department of Health, Education and Welfare, *3 
responsible for making rules and regulations ar.d establishing 
! Procedures for establishing the right to Social Security benefits 
; and to conduct hearings necessary for the administration of the 
!Social Security program. H? U.S.C. sections ^05(a) and (b). 

15. Hy failing to promulgate regulations providing for an 
! opportunity to have a fair hearing prior to a reduction In sur- 
jvlvor’s benefits, and by reducing such benefits without providing 
! for a prlor hearing the defendant has acted and is acting in the 
;sane way as to all recipients of survivors' benefits who are 
(faced with a reduction of those benefits. Ar.d that stance also 

1 constitutes a refusal to act or. grounds equally applicable tdT 

!' 

the class as a whole In that the defendant refuses to provide 

i 

for such hearings. Accordingly either or both declaratory and 
(injunctive relief, as requested by the plaintiffs, is appropriate. 

WHEHhKORE, your deponent prays that this Court enter an 
order determining that this action be maintained as a class action 
under Rule 23(b)(2) as requ sted in the amended complaint herein. j 


| Sworn to before me this 

• _ (djub u zibi ■, _ 

K. WAPti TATON 

i Notary I'iiMh In I 1 . * t< i f f< \% Yolk 
{• MONKOi; loMMY, N Y. 

Cwnminlun I »| i'. * M.*uh .10. I'.Oy' 


ft / '/ x ' -■ £ 

i- ■■ IT. RKiY/Cclr " 
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JM'lT, ! I ; f'l I 

r.i)V:»2.ojn 


0.7I7VD r. 'f.Yi.s M,' :;ri* urvVf 
^.ac/ of vt 


CKVJUXA I'PJPT, ot. ill.. 

Plaintiffs, ;\:>r r * 

-against- 73 C 12U3 

CASJVd'v rj'T::r;";r.rm, nr: Secretary 
of tlio ••nj.tr.’J ; tntcu J>:r,art.-.cnt 
of health, thereat ion anti '..cltaro, 

Defendant. 

---X 

iw.vr.: o/ w ;«) 

COtiUl-Y Ol* i .\ b '.U ) i:3i 

LbOYi) H. r.UCUl, beinn duly iworn, depones nnd 


oaya: 

I a-n r.n f.rcictant u. C. .httornoy for the baa tern 
Dietrict of tfew Yorlc, and art assigned to thin care mvl 
fiuai.lior thorovith. X astro this uf fidev.lt in opposition 
to the motion under hulo 23(b) to mintain this cano an 
a clncn action. 


(a) llootncan 

When thin Court denied plaintiff's ixstion for a 
rtclliainary Injunction, it directed thn defendant to give 
plaintiff a hearing within 30 dayo. 

This v’uo dono, rn<l a hearing wan hold on Povertf'Csr 

27th. 


'i’hun tlio natter ic mot an to this plaintiff, and 

oho cannot Maintain the action no a rcpro.\cntutivo of tho 

Clnsn which che purports to represent. Guch is tho holding 

of canon cited in ourmemorandn.il of law. 

(b) Antagonism of Interest of Thin 

Plaintiff 'jo Other i’.ember a of 'uio Cl a ns 







Xt i!i * 1P} :r " nt J;y t,s * v - r y of tho clnln 

° f ?‘ l t n U ' t hrr ln ' —.-r»l tho Jnt.-ro-.tu of 

hor/'.v,.-, ,-. r represents herein ,to dionvcricnlly opposed 
to tho interests of bonl Cool.V JC (rror.t., and tho children 
of l.ola, Chirico V. J ro-.t and Vino J,. rront. 

Plaintiff ia tho widow and tho rather of tho 
legitimate children oC Chorine rror.t. Jr.. who died in 
1 - 0 °, an bir.-.xvc4 poreon under th , facial Security Act. 

,,<0y co '-''' !v - c ' :i to collect nurvivora benefits. m niehard- 
COn V * Crl£an * < c « ».». 1069 i.nd Richardson v. Invio. ic... 
it van held t:.-t Jllreiti:ato children hod to r.haro fecial 
Security benefits tqu.-lly wit), legitimate children. Under 

42 Ct ’ l ' tion 4i5 <”> *««o ia a m:ri-.-un benefit. payable 

uin.fr ..iy f/..f r. cord (account of .1 v.-.go earner insured 
und.-r focinl security,. no thin necessarily ,,-ana that tho 
benefj.tr, to t o legitimsto r.hil Iron have to bo reduced in 
order to bo c ared with tha illegitimate chilfron. under 
tho procedure net un by tha Social Security Ministration 
to accomplish thin, tho parent of tho legitimate children 
i« f.ivcn an opportunity to aoo tho evidence upon which the 
finding of illegitimate children in made, to submit re¬ 
butting evidence. and have tho entire matter revised 
before n reduction i« mdo. if r.ny cubrtontiel contra- 
dictory evidence in rubmitted. reduction in further delayed 
until doubt cant by conflicting evidsneo ic removed. 

If a hearing must bo hold boCoro a reduction in 
n»<:o, no plaintiff contend,, it is obvious that it would 
further delay tho P*ynont of bonofito to tho illegitimate 
children, and thus their interoats arc exactly opposed to 
tho interest of this plaintiff. Since thin situation, by 
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i 


it« very nature, divides the class into tno virtually c-'-a il 
or.poo.tnrj groups, thio plaintiff cannot mints In thi« rb 
a close action, This in highlighted by tho fact that, r.n 
I havo b.cn advised by the- of idea ot tho General Counsel, 

11 i-' 1 -* - - thoro nro thousands of ouch enneu, and that if 
“ hearing had to l>o hold before reduction of honefito, the 
delay would bo very extensive, thus* effectually f mistaking 
tho order of tl.a .Supremo Court la Kichardnon v. Griffin. 
Clearly thin youJ.d fork to tho detriment of a-.-.ro:dir.itc3y 
hal^ the class whom plaintiff purports to represent. 

(c) lr..jsor.tr Vcr.ue beev.oo of j 
location of \ .a Ocher ).oc.v;eary 
Part tea 

X * • 3 .iiu otMod by tho c. tieo of tho C/ncrul 
Counsel tuat beta Coolidgo (frost) i.;\< her children reside 
near Plat«sbvrgh, vhich is in tho northern District of 
Verb. X r.n sure* tho Court will ta/.o judicial notice of 
tho fact that Plutt: .burgh in in tho far northern macaco 
of tho f.tato, appro"i'natoly 250 miles, perhaps 300 riilca 
from froohlyn. Vhirs creates a problem as to the joinder 
as partj.oa defendant of those necessary parties, in eny 
action vhich night affect their benefits, they should be 
given the opportunity to bo represented, This problem 
ia best left to tho rgcncy. Viio cntl.ro ratter in subject 
to judicial review under /.2 U.fi.C. Section dOS(g), using 
tho cv.bstont.ial evidence jailo. - 
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o\ 


J. rcr.' octiuj.ly -u.^t that tlw notion 


£oi.' a cJacn action bo denied. 


h’. r /j ) :i 

Asr;iotant U. 


bi':::: 

3. htturn'y 


C\x>rn to br.i.’-ivc r.o 

thin | ] iir.y o.: ’>jcc;r.b'.T. 1973 


rrt" • r '' * nt 

K:! . •, rk 

f. ., * • •• 

Oh. » i . *v 

Cui -J. 1075 
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i;::ivu:> :r';,v;-:s ’ri coup*• 

ka.'vi 'iTS. o. new yon.; 


i'Cl.AUDJA i'KOSV, et. al., 


Piaini rrs, 


-against- 


||CASPAR l. TN’iKnOEH, as Secrc.— 
i tnry of the United States 
jj Depart: of th, ; ducation 

ijand Welfare, 

Defendant. 


|1 state or new yob;:) , c 
i,cou:rry or monroe ) *- 


Civil Action No. 
73C 13 *i 3 


reply AT'.’inAvrr t*i 
su ppcr or_c ~ 
AC ... j 

fii 

Foil ve 


Rilir. H. REIXACH, be in ,a duly sworn, deposes and says: 

1. I am a member of the Par of this Court and an one 

•i • 

j;of the attorneys for the plaintiffs herein. 

;i _ . ? • While a hearing v/aa held before the Social Security 

jiAdministration on this matter on November 27, 1973, I am informed 

!,by Susan Savitt, Esq., the other attorney for the plaintiffs, 

1 

.that no decision has yet beer, rendered in that hearing, and that 
recently rev; evidence has beer, attempted to he introduced sub- 

I 

■ sequent to the hearing by the r.ew claimants which will require 

l'further proceedings. 1 an further informed that the plaintiff 

| Claudia frost is now being sued because of her inability to meet 

| the debts she incurred prior to the reduction of survivors benefit, 

l] 

: and which :he had relied on to meet, tho^e obligations. 

ti 

3. And for conclusion in the affidavit of Lloyd Baker, 
,;Esq., dated December 1 3 , 1973 (the "Baker affidavit") that benefit: 

It 

' to legit*mate children "i:*-eesst*rily . . . have to be reduced 1r. 

!' 

j-order to be shared with the illegitimate children." (p.2), t.iat 
; is only the case where the maximum benefit level under >\? U.S.C. 

I 

. t»et1o:. MB(.'i) is being paid, which is r.ot the cas'- if there are a 











very few b. i.cflciarl< . under the deo-dc-nt's nodal Security estateJ 

I' I 

it ! 

| The Baker affidavit refer.; to "thousands" of pc-ndir," cases (p.j), 
jbul nowhere states no'.: many of those case.; would even ultimately 
.result lit benefit reJucticns. llor doc-;; it Indicate how many persons 

1 'I 

jnii'i.t eve;; request ouch a her.ri; r. - it does r.ot even offer ary 

* . ‘ I 

|•-u(,;;c .itio;:., based oti the numbers i.ou requesting subsequent hoarini ... 
jSo too, persons not receiving benefits yet v.-ould r;ot he in a class 
lentitled to a hearii;;" before benefits could Lc reduced. In short, 
'those allerations of an aliened conflict between the plaintiffs 
'and the class .arc totally insufficient. 

i 

*i. Contrary to the contention in the Baker affidavit 
! I an further advised that the Social Security Administration now 

I 

ireport., that Ms. Lola Coolidee resides ir. Connecticut. And as for 
! 

•the alleged prohlcm-of Joinder of her should she ever prove to be 
■ 

a necessary party, a contention which has never been explained by 
jthe defendant and which plaintiffs deny, her rlphts have been fully 
•protected Ly the fact that she was brought by the Social Security 
JAdministration to the hearing on November 27th from wherev'-r she 
|then resided and has subsequently submitted further documents ir. 

i 

•support of her claim. 

5. As for the contention that "the entire matter is sub- 
|ject to judicial review under ‘IP U.S.C. Section l(05{a), usintf the 
!substar.t 5 .1 evidence rule (Baker affidavit, Cc), that simply nis- 
states the nature of this action. This action io rot a dispute 
ij be twee;, the plaintiff., and Ms. Coolidee, but an attempt to require 
jjtf»o defmdar.t r.oven.: .• r.t official to change the tlr.ir;' of tlu* 
jhearinr. ••.fforded to rc-.olve such disputes. This constitutional 
i,issue is plainly not one for the agency to decide. 
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effect 
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hof en.kiut. 


r T n 

o a •» 


PI.hABJ T'.i'.'J '..'OHO! , that vpcn tV.- ar.;v:::i'affidavit, of 

hCDY. 1 t:. sworn t-.o r« hrv’.ary ^ , 1774, nn ! the oviih.it c 

ar.iic.-::'*thereto, .m'• all V.h'- cloacirvja :,n 1 rro-r <-> iy ■ r a t c ’ n ■ 

iia.i heroin, Cho ur...(jrni<;r. . : will t ot L ila ro„r* at t r ■■ for 

this hearing of -.otions to ho hoi 1 , 1 .1 the* i’r.ite': ht.it.-: rourthoi::;->. 

223 Cn hr.an ?la::a hast, Brooklyn, I. V., o-i ’ arch 7, 177' at 17-07 

o'clock in the fort-noon of that .lay or ns toon tV-rr-iftor as 

counsel Day 1-n hear 1 , for eti or-lcr t;mntir.o ce-v-nry jo iei^nt 

to the r.cfr.-r.hciiit, ar.-l for each ether sm'. further relief as to t’-e 

Court :-ey just nr,-: j-ro nr in lho j-,*- :i ^ <j. 

Pativli Brooklyn. .lev York 
rtbraary / , 1 y 7 

Yours, etc. 

i-::Y7Vip jo ■: r.< >yo . v 

fill tv 1 . r-iniei 'ttcrr.r-y 

Tafit'-rn hintri-t of -’c-> York 

2?3 C’.n:;-.a Plain hast 

Brooklyn, .lew Yorh 11271 


: As si: 

Sasar. Dnvi 17 , It-;. 

.’’assail haw iVrvi,.- j Co:ir-iftoa, Ir.c. 
113 ho. r*ain Btreet 
l’rcf;.-ort, i, Y. U:~7 

•tc-iio rci* nch . 

'•rt.itcr ?.-n.’ l'ro’it -t 

’hwo i (V.i-.:--.y 1 he.-.1.. >.u:o Joro. 

2 ’< -rc .i. hii-.-. L 

»!Ou.;ntst<T, Y. J-t--77 


thov; : . r..M:r ,2 

Assistant V.. Attorney 
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- ;i ;Mi 

v I T "■ •’••• E'-cr.v ury of 

the t. iU'SWtos •‘ , <*par*.:i -.re of 
Fcalt-l. ;y cation Mi l welfare , 

iar.t. 


) 


) ss. 

) 


cr.wi. or it.-.. 
cor .tv or v.i :~r. 

1,7.077 r.*..:r.r., h-i":; ' llv r,\'or:\, *' , opca*'S says i 

I an an A.saiistnnt l.'r.ltol States Attorney, nr. in chc-rps 
of this cc.r.o, an’ Ca ili:r therovitn, an-! I .an! •-> this afft-avit in 
support of this notion for cur. nry ju-lor.ent. 

The plaintiff, Clauoia frost in the vi'ow of Chnrlca 
Frost, Jr., who hi on Anpunt 21, 17t«i. n fully insure.’ I*: 'ivi-’ml 
unt’.nr th** Social Security Act. Vhe action is also bronebt on 
behalf of > - ir.cr children who are the ohiT’rcn of the .lecr.nr.c! 
an.i the* plai:.i.iCf, Clr.;:’ia Frost. 

Those plaintiffs cor.nlain of r. fir ’inf; by the Social 
Security ;.• inistration that there are two llloeitlvnta chil Iran 
of the cicc.iast...!, who nusfc share in th** Social Security berafito, 
pisra iant to .iocisior.n of t’-n Suprer.e Co-’rt in Pichcr ’ son v. Gr iffin. 
f 09 U.S. 10 1 :‘1 (107;') ar.-i hiebar b:on v. h'.v/is. 1 I. 

Plaintiff also nllcec-s that nho ha3 a constitutional rihit 
to a hearing V 'lorn the re duction in lu.uafits as n result of 
r.hariny tho Cun.1 v: 1th the illerjiti* .ate ehilJr*-'n in put info off ct. 

As in store fully not forth iss the State: * sit Pursuant to 
I.ocal r.ulo h( f j) filc.l herewith, the plaintiff was inforrc-l of tho 
c.n intciic-o of the ill. ..itirate* chil !rcn an 1 cjives*. a.n opportunity to 
•juiu.it any rebut tin*; evilonco oho .li.jht have well in a'.vasco of i 
reduction l.r-1 r.n put into <■ fleet. She w 10 also oivn the ri«, :'.. to 
have tho Jot'-r.ii nation rcisomi.lero'. prior to tho r**.Suction bvi > 
put Inl.o ■ fleet. A copy of tho clni. a i ai-.ual of tho Social 
Security Ail: inint.vation retti.-vi forth th* proc** :ren mi:!.! in 1 

of this r.nti.re in a;.n.->r>.I hereto. 


3 




Plaintiff j a > .in .) ir-T.icr for a ; relirinary Jnj- 


•r t ; ) i .... ic:i v. j 1 • i 


v ■% 1 i *» 1 

* . , a '« i . 


t‘i« court * n or r denyinn V preliminary ini-unction, a hr«rJn-r 
hfi; # cn hover*- r ?7, 1V73. :.t »»«. h.-ari.—;. r-iaintiff *n at tor-.- / 

nn/.f i for ari l received additional ti: o to -.-jiT.lt a 'iltie-nl cvi U-.k- 
am./or legal anju- i :it. Therefore, upon infornation an i belief, no 
decision has yet been renderr.. 1 , by the- hearing officer. 

Tills, *;y reason of the hearing, plaintiff's rrc.i"it f-r n 
hcarlnr has bc.oo.no r oot, an*, the co.elaint chov.ll bo rUsrisoe 1 for 
that reason. 

i 

Reference is riacc to : y affidavit of P-'ember 13., J"'73 
in opposition to t!ie notion for a class action, on that <, -•.stion. 
T.hat notion 1.3 presently poncing, and the co t bn- ir. licv.i| th.:L 
it will be considered alone with tlie present rotio.-i. \ 

The- plaintiff has a right to judicial review of 
agency's docinion under <2 U.rt.C. f.Osfg) , after ccnpletl::- all 
utops in the administrative process before the aaoncy, i.v-.cn - V 
nan not -lone. Thus, the co'.r.plaint should l.e dismissed for t'-.c 4 

additional reason of plaintiff failure* to t .h.ust h.r .. . .. .1 .- a 

\ 

trativo remedies. 

WiliiiliJFOlul, I respectfully request, that this notion lo 
granted, ami that .sum.nry j-jdgnent be given to the defendant. 


pworn to before nc this 
iJ. 'ay Of l'c!,raary 1 *5 /4 


bbov.-. ip.k i5 

Assistant u.b. Attorney 





r' •; • • • • • < 


■ • -.y* .?XV1. a .. 

u...'It.V*"./v jj 


r\^ r r . T ' 


■ ; •• ■••»£«!; *o ta« .J 3 Ac. «d noetic.-. M-" / 

« » 1 . 4 .» f S / * ~ / ** 

“ T ~ ».’>* ro.jp.ru ..... rf.noh ... ...... _ _ 

1*. ■, >» . , , , , 

'* /' . .. O. .. Vw.J. 0 . C ■ . ... 

V C,;rtuL V ... .ry bcr.oficiar 

‘ * *^ fc **'«* G. • v_ - w'*' C*. a . VO ,*0 

;-i ci.u;..a unit, other .'0..ef..e....r...... or: the roll- yr -;r t 

* * w ” 4 |* *• wJ ;*v. v«* **U»>. «. C J’.* f.C wlOH wvy t\j 

x “ '•>* ~'-fitn in 1 >oS, to aa a •.nut go acc;.or. any,. 


.\U cam... 


r: e_ of 

< wG 


v. -0 Jic.*. 


«'*»•<#*• '' •* T i * - • . * * « 

v—tr.c - w . i, j:U: 


or. ruled u.-.r.cr see tier. JlV“,\o) would roo.._/o be 
*'••'*'* iv-.iry came it.nr; bec.of r t vna not 'nri,. • ~>_i. 


- — /.^V-uv 


on..y to t..n extent 


residual benefit provision has r.cv b. *r. c-eclama uncs.jntitu 
**• ** ^v»e.ic... j. o ;io 5 action on t.v.- • -.v.unds t ...t t. ,• *, - v a 
U-..k.a trra^t. i.riigS itlogr.tii....te chiltron. A w _ re„ 
cluinnr involving a reuuct. or. thin re..If uni provision ;.:unt b 

r-eyorlii-d ;.r. rhou-h ike pr- tv:oio.i r.:-o r.cw-r b.-r-n or.^otov.. Accoroi 
** r»L.'COutijry t^c lc* - riwii'y t-r.d ox'*.v.. nc c.vr^ ,v *o ■ o*** 

Ctil .di cin j.cu ujiCiCi!' goc wior* )j/ * - r .r l l* 40 2'u'.iily r r c"* 

vl±Lj j ir*vo*Vcu • 






T.'.c e:Tcc; of the ccurf^s decider, i:; to require thet -j* 

ci.i.i.t'i c *«w>^ v.*v. vuiccr t*cotr.Oii .t ; / e.’ ^ 

t.anr»er an ur.y ether child . . „;-.e cre.-.e l/.; ,.n» _• 

i-.CvlOT: uJ.e:. i.. the: past lo w'.e contrar"/ sh.o .... c ,,.- ■ . . ,. 

v • ■—. r»*t / .♦’ h. j f . 'j. * .. . , 

t ...- . . • -••■ - . t Vi .. 

uo icont^ly Cuwcj ir.volviny every Cl^.l *)v > c i ' '■**_• \* 

cutiauu van involved and to correct the amount of ..in benefit.; lVc 
beginning. 


-ttiry 


VyO!. rl)hh. II' J C.-.VIC..« 

Any c.ai:. involving a ;>iG(h)(j,) nn .d vhich cor.ca t.o the attonti. r. of 
the rev lev'rig office durin/; routine ing nhouici ho rewor.:*;: '. ..1- 

;,’i fu:ntri.{inci: with tno inn tract ion;. In ._■ 1 - A ./-V i.i..tia,> of 

<--• ' ..i *n:'» .wenti. -<. <! ; .’v,.... tac Mhv na\c nc.c. tent tc> ;...«• r- . 'W.n,' 

o; i ice.. reviewing off tee vial locate ... : t...tg a..a ...roe..... 

aceore._-.ee vita tm.-ne ir.ati*uctior.a. If a fo.... r presently in ..._. ._r.u 
re_iuu__ lie act at ..rev .__or. c... _n..ue, t..c .\ccr.r.J.i.ioraf. „c.;j rr._;ca 

.*..c>ii_v* .ui._i_ tae .Oiiior* --. n^i n It tr.etc prc.ceoureJ ... 

oi . -ce ci~.. ,.t t.-.avC iCg.ly iavor«io._t_ action or. ,_t app.;a_t ca.>e, tnho v....t- 
<-.ei ..^ ^io.. ... .JO....; ore u.'._ct..o_>e nj'^Cc.... re_ n..a r t:._ cn_e .j b;a>. 

ii tae revr-.'vint’ office ere; tahe a ^ulry favorable action, notify the 
parties of tain fact and ner.a a copy of tae notice to bhA. 
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i’luint.i T :"n, 
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riw ::' - ";t r:;?n ".v 

LO'-TJ, *1 (n) 


TO 


1. O.i Vip.rst 71, l*yi Chr.rl' r. Frost, Jr. cUr--! a fully 
insured ir.'.'.lvi-iiiil. 

2 . Plaintiff f il *. an ai ; ’ -rat Ion for pother's In-Pirancr 

benefits on In'.i.nlC of larr.'-if an-. c.\. in. ; - 5n« b ajfitr on 
b.half of Jr.: r .'.r. • Iris ten Fro si as 1> •• it: at '- chil ir a o- : 
tire-easel v.t:o raraor. Plnir.tif C stated tl r. oho an 1 h r hn: ban-i 
had boon crparat .* for tliroo years an ‘ it -a h r ur -.orstan i . 

that he had re--.urric-. Lola Cooli Vn (Front) an ? had a child Ly 

hur. 

3. It van •’■ot-.ndnr.i by the Social Eccurity AF.-'inis- 

tration that r 1; 1 .iff'.; i>cc cs<- *. bus! me to i) * - oiti’ ate v 
children na: jil Charloa and ’.'inn b. Frost, ’.hi:; uc*torr*in«fcio:v 
wv.; halo; on thr- at that el aint if f 1 s hi: ■nan : vs an livin'? ’/it * 

one- o': U i ch.it ; : ... 1 . 0 1 a «.:>li - (■ -■ -) a ... 

with the r too a. chill at t: •. ti: of his tenth a:.-‘ ho was r.r.v r 
as thn father of t:i; two chilar* •: on their birth certificates. 

4. On ’’ay 15, 1"laintiff vtas Infer- > ! that sho nur.t 
present ..cc.. nt.iry 'vi..-:.- • that there chil re a v.iru not 
illc'jiti: .to chit, r of !. >r 1 c. ase.i hi- • mb or t>e :c tor:• icnrio:i 
would stand. Plaintiff vas vr.al lc to pro .uco any such evidence. 

The provision of section 203(a) p) c-'" the .Social 
Security Act, i2 U.3.C. 403(a)(1) which provi that ill irato 
Children < ititle to b nefit ■ un •r ncction 717(h)(5) vocl t - jv 
benefits only to u, • r :t-nt that the f.-.riiy • n-i- vn v.m .;ot ’ !•*«» 
pai-. van oclare vner. stito 1 :i«v?al as .arbitrarily iceri- inaf' 
affairvst then a 15 • iti .at' c.iilv r Slr.o-j bonifies n<nc. tor.': 

had to ru portion -. equally ts the oli.-.iblc rail *.r. tv o r a u 

earner (.■ . r or not t'.y ar .» lociti: net*. the benefits payable 

to cone Ireitj. .ate chil Iren n cesr.arily ha 1 to W* rt-buceJ. 

C. Thus, on I’e'ruery 15, )17?, notice vas s-rvt to 
plaintiff in for: .in'? her oi the court ’.ecision the fact that 
the hone .-.its to .■ r ai i h:-r t - o children ’/onlFi h- r,- ic 1 1-cc juso 
of the i" aiiir .- *'.-;yr.r:it t o r.o t’./o i 11 •-.•isi-.ato ciii rev. of h r 
Ovvawso ; mis not i or furt.Vr in for; -cl plaintiff that 


it n 

tn-t.jr*’ i l 

• "l C 

v’.’iarl 

■: rror.t. Jr. ' as livin' - .:i 

w . » * 

I'l’.v 

t III :**. 

1. ! 

c ill 

iti ito chii' i ":i ■; • -.other 

IMO ' 

pr. i 

■ nt \:i 

"i 

; • rro 

:.L at i i ti- .• of vis «ji.»;,th 

r 

V.M M 

a) '.(> io* i 

i 

* ‘ 1 ■ • ^ 

her i.v.-l v.ir; list-.1 .as 


the 

c.ll.1 .Tv ) 

t»; \ 

ir.u-ir 

’ ■ j s ; u • - e r t i C is .a t. s. f'l.i i:, 

i. r 

l • ■ v. ■ 

• 'uroMr.'if 

i* 

: y *;!»i 

s nt*' ’ e to it, within 

i 0 ) , 


in* 1 *vit 

i .1'* 

• ;.*v. *• . 

i J 1 "iti :V ■ c i 1 i’.'n i ’ 

MOt. 

t h ■ 

CO ’l l it (' 

i . i 

'h or 

• nr ■* e th r i • • '*o . ! e v 


rhll 

l* .) * m !.< 

•)■ t 

it.:: 

• •'ll,: Jet b • re nee 1. ’ men 

v» % r. 

•J.i 

i l y < 

. i •. 

. ' 

; th •» ’« t social 

.'•ir 

V o it 

■ Tsirst 

n- 

t y «rt 

,, r j j qticstlons or 1 >y •;« 1 
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1 • • :r" . 2 07 • 1 . i i r r , i i 'a r» 


. j •< l 


' - . 'T V 1 * r ' •> * * ■ • j *. < \ • 


• . ( ) ’. : • •* >». • «<--i1 ( !• • ' ' ilol' , i*i 

• •” ' n ' ' •• r ' «'•••'nfc •; 1 '• lt of 

a fi . - • 1' ■ 'i (' ) •• •• v r .irri to t: ” - 

('If. - i.O*u (. r; •-) '• • si' My .-i-v Mr. v • '• 

os shewn ly l.*v sirt . a rtific of f. • obiloren ?Ti 
the i.Mt'i cert if I ..at-! of Charles frost. Jr. 

n. After r-vi< rrcinry f’eveloe i.-nt riurinq 

j i jvliii ‘ ■ ■ !)'. ■ ■ r.o root' • :• ■ • ’.t r y '/ ■‘ ■•■s ■ 

was It : ■ ti it th< i." ■ M w on : c u] a 'x.m . a r _• »n • 
si.'.ruti r. \ • -t-T. •];••?! ion i .• 1 •••»•/ .*•, 3''*?" ' M : that. '"'."•I 
apportion oi * a •. ir.«i .v 'v, t tt -> four chl’i'wn ••■ith c*.’ 
coat5‘i’J- - nt re motion oi’ b 'noiita for the fcvo lcqiti:. ate chi l-lrc-n 
was proper. 

r.' t. crc'-v '■: t ' i.' i r tH’;.' ; 

equal ..ortiem •. it c- ' u.Mj; .v or/; «'ii-;iJ,1o 1> *iti: *f ... . 

ill«v»it.i: ’ rhii.b' -.s. ! : a ">•' y.sMi co '.he S tit ">•••> 

chil iron « .* ... rli .• .. Press. Jr. v/ort r<; uetM ; ••jinninc t'ihh 
tltO ’ lOlltil of Jc.'.a l 

10. On Pay V 2 071, rIni stiff file 3 a roatoct 'or .- 

hearlnq. ; v- r, '. fort a »«rlne con! . . ''llo intiff 

filed civil -ction o i 1‘, l^Vl i,» v.V- tniton t!.a 

District Court for V. a i.estara district of Vork. 

11. A ho«irintt v/ars hr Ui hy th>- Social Security 
tration o:i .'ov. : ucr M, 1073. 

J * ' ’ * n - ■ - <• ry * * * • * * '*•"-* v • • *»1 ** o **• * r * -t ,*i • f •* »i r* •/ <; 

rcnvoncc a.* '-ii iomi *• i: «• to : •..••i»; ;< i ..lo*i :1 t vj. -uc. , /«. r 

to r.a.'u- further local * rou/tf-nt by r.oann ov a »;o;st hearing 
r.v .noran 1 . >. 


11. Jy rcrrion thereof, no r'ccinion hio yot hn^n r’.olc 
subsequent Lo thn 3.ra.-inf. 


r.ovATj yovM, v 
Unite.! f.tat tornoy 
Vnr.tcrn . ir.trie: of Vor! 
3!01 C i *". ’i I'la 1 -.it , 
ijrco’i:lyn, .Vert 13 001 


Assistant .*. Attorney 
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defendant. 


|! SIK = 

j! PLEJ ' 3,i VAKii «W«:. that awn tb, anemia,! com):■ 

r- ;,,:d t!,e “ ns tha annexed ,tata**t pure,::,.: to 

I; 01 '”.“ U 5<, ' ) ’ '""' J “ ll prJ<jr proceed) r: r .a herein, thd pi : ,,,_ 

|j "‘ U * #vo thlj Ccurt Pefore the Honorable Anthony J, Vr.-.vi 

United State* Matrlat Jude, at the United state:. Court Hon.', 

" 5 t * aB5n *’ Us8 In5 *' Brookli ''’- *» rant 11201, at lo:co o'clce- 
I; ln “* r ° , ' <? ' ;Mn - tho 8t! ' ** »«• Karel. 1973 , or a. noon th. 


Dated: February 1, 19 7/1 


heard 

Tor an order "rai! 

tin- 

tlierr. .mi; , ■ • 

dei. and 

in tile amended 

cor 

plaint and 

c.r rel 

• c r a 3 my Boem j' 

uot 

and prc;j ,-r. 


Your.;, etc. 

,, •> . <).. ,(■ ■ 

•' A . , ■.. ‘ ' ■ 
IIAtti/.U lam ' *1*3 

C( iiMIT 

•11 'j : th ;;trec*t 

Vr ' P«'rt, . y, ■ 1 ; 

, 1 */ 1 , 
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fiftHtf il. K i XACil, E!;Q'jf “ 
GKKAVKtt L '--.".VAYE I .AW PROJECT 
mo:j icOri cix;:yy legal 
ASSISTANT}: COIU OilATI 
3 39 .Vroup .'Street 
Hoc ho.; ter , )!cv; York 3'i6n8 
Tel. 716 O,'i- 6 'j 00 
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Civil Action Ho. 
73 C 1383 


ST//: 

CL../:..'. 


"it puj ; ; :;t to 


; 


| Plaint if:’j contend that there in no r.onulnt i. sm> to 

1 he tried with respect to the follnwinr; water; • 1 fact.- 

I 

X * Tb * numed plaintiffs are and at all tiros water! 

h '~ lL: . . br ' f:n I’t-ceavinn survivors ’ benefits frc.vi the Code] 

Security Administration of the United State Depart;- - nt of Health 
hducaticn end ’Welfare pursuant to H2 U.S.C. ..action Ho?. 

P. The aforesaid benefits were paid to the named 
Plaintiffs a. survivor... of Charles Frost, Jr., who at the tire or 

hi3 dG?th ° n Aunust 23 * v;m; fully insured under the Social 

Seem:' ty Act within the meanjay of >1? U.S.C. section 1 ■', (a) 

3 . Immediately prior to February 1[>, 1073, each 
nar/-d plaintiff via.; recivin C those survivors' benefits in the 
amount of ^> 15 :'. 30 per month. 

11 ‘ 0n ur at>out Pobrur.ry 18 , 1973, thc . .j 
tiffs fere notified by the Social Security Administration that 
CaCh ° f thcl * »>e reduced by $C, 3.<0 per month, to 

"'^• /0 : r n: ° ,:th * bl t.10 other childr en not. Uvlnf. v;!th 

'' ' J j v: ' '■ ■ ' ' he Social l mp.ltj* A iv.i - 

trat ion a., Charles K. Frost nj..« 1 ■;, 1 • »,, , 

Ji, - d L. frost were :new entitled 
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to l-i at: ■ ii s, in accordance with thy maximum total benefits 1 j r : i _ 
tat.ton under >\? U.3.C. section *i03(a). 

5* Tne named plaintiffs thereupon submitted a 

i 

! writtc ' n rCf, *uo.~t for reconsideration of the a fore a aid decision to 

i 

l reduce their survivors' bent fit a. 

I 

I r> - At r; ° tine '-/ere the named plair.tiffa ever ac!vi..ed 

i in writing of any right to request a pre-reduction hearing; ho,. 

| to obtain such a hearing; of their right to confront and cross- 

; examine witnesses against them at ouch a hearing; or of their 
• 

j rl " ht to examine documents and records to be used at such a 
hearing at a reasonable tine prior to and during such a hearin, 

« 

7. In Kay, 1373, the named plaintiffs received a 

I 

; notice of reconsic ration determination that the original deeislc-' 
i 

j of the .>ocj.al .Security Administration to reduce each of their 
| survivors * benefits by $ 63.60 per month was correct. 

8 . On or about Kay 1C, 1973, the named plaintiffs 
| requested a hearing before a hearing examiner. 

9. Commencing with the benefit check for Key, 1973 , 

, recciv ‘ u ky the named plaintiffs on or about Juno 3, 1973, the 

; Social Securi ty Administration reduced their survivors,' benefits 
I by a total of $190.Co in accordance with the aforesaid findings 
, of the Social security Administration. 

j’ 

j 10. At tiie time this action was commenced by fil.ii:; 

I of a summons and complaint on September 1 A, 1973, no hearing on 

j, the lasts underlying the reduction of the named pla.lnt. I S' f.; ' sur- 
j; ' i 

v . 1 vor..' benefits h .! been held or schedul ( d. 

i ,J be uofeiaiant Is the Secretary oj' tin.: United 

j State.. Department of Health, Kducation and Welfare, and he is 

!. rCi,| ’ M ' ■ n ' u ‘ tor ra,:,n f'. rul.u m:.l rcrctlatlum .-mJ ! 


7 ? 






cedurtu; which arc i.-co.;.,;.,- or up { ate to carry out the pro - 
i< ' s the Sc sif 1 Sc curlty At t, 12 U.S.C. aectlc no ■ • ; . ■ ... 
lnc 1 * holding ouch h< arl/i .. aa are rcc ry ; . ] pre «,t for 
the ath:ir.ijtratien of the Social Security Act and eiopt.lj.y 
reasonable rules and result ‘.loris to r ulate and provide i or the 
extent of the proof.; end evidence and the r.ethod of tal.inr. ar.:l 
furnish*nn the sar .• in order to establish the r.’yh to benefits 
under tho Social .' curlty Act. 

f 

Dated: February 1, 1971 ) 

SUSMJ f.'.v r' ■ 

Nassau la;: r.’r.vit.hn 

COM-’, lj : , i;»c. 

115 North Main . r reet 

Freeport, ■ Yorh U’jPO 
Tel. ‘yir-oh3-r.7o7 
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UNITED STATUS DISTRICT COURT 
EASTERN DISTRICT 0/ NEW YOiU 


CLAUDIA FROST, et al., 

Plaintiffs. 

-against- 

CA^PAR WEINIiLRGER, aa Secretary 
of the United States Department 
of Ileal til, Education ana ./elf are. 

Defendant. 


Civil Action No. 
73 C 1303 

PLAINTIFFS' 
RESPONSE TO 
DEFENDANT'S V( g) 
state: 1ENT 


Witnout admitting that any of the alleged facts 
set forth in the Defendant's Statement Pursuant to Local Rule 
9<y) are material, plaintiffs contend there is a genuine issue 
to be tried as to the following alleged facts: 


1. Contests each and every allegation contained 
in paragraph 1 of the Statement, except admits that on August 
21, 19C3 Charles Frost, Jr. died a fully insured individual. 

2. Co ,ee3ts each and every allegation contained 
in purngrapn 2 of tho Statement, except admits that plaintiff 
Claudia Frost applied for mother's insurance benefits on behalf 
of herself and child's insurance benefits on behalf of James 

and nristen Frost as legitimate cnildrcn of the deceased wage 
earner. 

3. Contests each and every allegation contained 
in paragraph 3 of tho Statement, except admits that tho Social 
Security Administration at 3oma time dotorrainod that the 
deceased husband of tho plaintiff Claudia Frost had two 
illegitimate children named Charles E. and Tien L. Fro 3 t. 

4. Contests each and every allegation contained 
in paragraph 4 of tho Statement. 

5. Admits each and ovory allegation contained 
in paragraph 5 of tho Statement. 









6 . Contacts each and ..very allegation contained 
in paragraph 6 of tho Statenant, except admits that on or about 
Feb-uary 15, 1973, a notice wan sent to the plaintiff Claudia 
Frost which the plaintiffs refer to for the contents thereof. 

7. Admits each and every allegation contained in 
paragraph 7 of the Statement. 

8 . Contests each and every allegation contained in 
paragraph 8 of tho Statement, except admits that a reconsideration 
determination was issued on May 2, 1973, which is part of the 

record herein and which the plaintiffs refer to for the contents 
thereof. 

9. Contests each and every allegation contained in 
paragraph 9 of the Statement except admits that beginning with 
the payment made in June, 1973, for the month of May, 1973, 
banofits payable to the plaintiffs were reduced. 

10. Ccntosc3 each and every allegation contained in 
paragraph 10 of the statement except admits that on May 16, 

1973, the plaintiff:. A cd a reguest for a hearing and that on 
September 14, 1973, before a hearing had been scheduled, the 
plaintiffs filed civil action in the United States District 
Court for she eastern District of hew York. 

11. Admits each and every allegation contained in 
paragraph 11 of the Statement. 

12. Contests each and every allegation contained in 
paragraph 12 of the Statement except admitn that at tile 
hearing plaintiffs' attorney requosted additional tine to make 
further legal argument by means of a po:*t hearing memorandum. 








13. Contents each nnd every allegation contained 
in paragraph 13 of tho Statement except admits that no decision 
has yet been mado subsequent to tho hearing. 

Dated: February 22, 1974. 


SUSAN SAVI7T, ESQ. 

NASSAU COUNTY LAW SERVICES 
COMMITTEE, INC. 

115 North Main Street 
Freeport, New York 11520 
Tel: 51C-GG3-37U7 

RENE II. REIXAC.1, ESQ. 

GREATER UN-STATE LAW PROJECT 

MONROE COUNTY LEGAL ASSISTANCE 

CORPORATION 

139 Troup Serect 

Rochester, New York 14G00 

Tol: 71G“454-6500 

Attorneys for Plaintiffs 
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UNITED states district court 

EASTERN DISTRICT OR NEW YORK 


CLAUDIA FROST, el al. , 

Plaintiffs, 
-again j;t- 

CASPAR Wi.INHERGER, as Secretary 
of the United States Departrnent 
of Health, Education and Welfare 

Defendant. 

Sir: 


Civil Action No. 
73 C 1383 

NOTICE OF MOTION 


PLEASE TAKE NOTICE, that upon the affidavit of Susan 
Savitt, Esq., sworn to the 14th day of February, 1974 , and 
upon all prior proceedings herein, the plaintiffs will'move 
this Court before the Hon. Anthony J. Traviu, at the Federal 
Courthouse, 225 Cadman Plaza East, Brooklyn, New York 11201, 
at 10:00 o'clock in the forenoon on the 8th day of March, 

1974, or as soon thereafter as counsel may be heard, for a 
Temporary V straining Order and for a Preliminary Injunction 
requiring the defendant to pay the named plaintiffs Social 
Security survivors' benefits in the amounts to which they would 
be entitled but for the reduction in those benefits which 


became effective in June, 1973, and for such other and further 
relief as seems just and proper. 

Dated: February 22, 19'/4 


Yours, Etc. 

j/ 

SUSAN SAVJTT, ESqT 
NASSAU COUNTY LAW SERVICES 
COMMITTEE, INC. 

115 North Main Street 
Freeport, New York 11520 
Tel: 510-868-8787 

21 
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RKWE n. i XACH, ESQ. 

GREATER UP-STATE LAW PROJECT 

MONROE COUNTY LEGAL ASSISTANCE 

CORPORATION 

139 Troup Street 

Rochester, Now York 14608 

Tel: 716-154-6500 

Attorneys for Plaintiffs 


EDWARD. JOHN BOYD V, ESQ. 
Acting United States Attorney 
Attn: Lloyd II. Baker, Esq. 

225 Cadrnan Pi ax; a East 
Brooklyn, Now York 11201 

Attorney for Defendant. 
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i united states district cf' iny 
CASTEr;i district or NEW YORK 


CLAUDIA RUST, ot nl.. 


Plaintlffs. 


-against- 


CASPAR. UEnnSRCER. . 1 -, Secretary 
Of the United States Department 
of Health, Education and './el fare. 


Civil Action Ho. 73C 13. r ;3 


ArrI DAVIT 


Defend a ri t, 


STATE Of ilEU YORK ) 
COUNTY OF NASSAU ) 


: 55 . 


SUSAN SAVITT, being duly sworn, deposes and says: 


1 * 1 an a rienber of the Car of this Court and one 


of the attorneys for the plaintiffs herein. I nake this affidavit 
In opposition to the dofendsnt's notion for surraary Judgment. md 
In support of plaintiffs’ notion for summary Judqnent and to, er- 


ary relief. 


2. The affidavit of Lloyd H. Raker, Esq., sw .- n 
to February 1, 1974, assert, on page 2 thereof that at ■ he adnlnls- 
tratlve liearlng hold to determine the various c 1 a 1 .. ts • rights to 

Ibeneflts from the decedent's Social Security estate I requested 
"additional tine to subnit additional evidence and/or legal argu- 


nent," and that ns a result no decision has yet been rendered. 


3. Hr. Raker's understanding of what transpired at 
( that hearing Is somewhat muddled, no doubt because he has no 
personal knowledge of tho facts. Hy only request for further tine 
wnsjor rornl, slon to file a legal r.onorandun. I did not "request 
tlr.o to Submit any additional facts. At tho hearing .lodge Shapiro 
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suggested I submit a memorandum rather than make oral legal argu¬ 
ment, The Importance of that memorandum Is obvious; It dealt with 
the question of whether the birth certificates purporting to name 
the decedent ns the father of the Illegitimate children were In 
fact valid or legal proof of parentage In view of the requirements 
of section 4135 of the 'low York Public Health Lew requiring a 
written verified consent by the father of an Illegitimate child 
before his name can be placed on the certificate. S;-,1 th v. 

Denartrt of Hen 1 th of the r .i tv of Hrw Y or 1- , ot al , , Of) M. Y.5.2d 
305. *!o such consents wore Introduced at the hearing although 
we requested that they be subpoenaed. The memorandum also dis¬ 
cussed whether Charles Frost was in fact living with Lola 
Coolldgc or providing support In terns of SO C.F.R. Sec. 404-716 
and Sec. 404-112. 

4. Ho additional evidence v*as submitted after the 
hearing on behalf of Mrs. Frost or her children, the plaintiffs 
here. On ihc contrary, I received a letter from Administrative 
Law Judge S. Theodore Shapiro, dated Doccp'ber 11, 1973, stating 
that I review additional hearsay hoevnents submitted pest-hearing 
by Lola Coolidge, aka Frost aba Porter. I objected to these 
documents In person and by letter dated CectmLer 27, 1373, demand¬ 
ing a re-hearing for purposes of cross-oxanlnation If these 
documents were accepted. 

5. On or about January 30, 1974, while I was away, 
my office received another letter dated January 20, 1974 signed 
by Mr. 0. Dublnsky of the Freeport Social Security branch office, 
requesting that I contact him regarding the Frost natter. 

6. On February 13, 1974 I spoke with Mr. Dublnsky 
and he Informed me that there was yet another document submitted 
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by Lola Coolldgo post-hearing for no to pen.sc and cornnc.t upon. 

I have apsln objected to acceptance of this docunent without the 

opportunity to confront and cross-exanino the Individual slpninp 
j said letter, 

ftHUxiyh JHU> f‘j«U bo,o ,tu CUa. i onV'./1 

7 . I.'o were unable to view Mrs. Frost's claims 

fol^r until the in, of the hearing an<< yet did „„t oenend the 

extr " t,nc ' t0 sec the original documents and revest snhpoenaa 
from II£11 In the Interest of a speedy decision and the plea by 

" Ew rcpres entatlyes mat It was difficult to brlnn Lola Coolldge 
to New York at another tine. 

0. Any additional cements or demands on the 
part of plaintiff Frost are solely In response to additional 
materials accented by HEW from Lola Coolldge forclnq « demand 
by us for the rights of confrontation and cross-examination at 
a hearing and all this occurring nearly three months after the 
original hearing date. 

9. In view of the foregoing, Mr. baker's conclu¬ 
sion that the Social Security Admlnlstratlon•s delay In rendering 
a decision on that hearing Is attributable to the plaintiffs 

lie rein Is totally unwarranted. 

10. In preparation of the plaintiffs' motion for 
summary judgment I have determined that there is a serious 
question as to the viability of the defendant's purported affirm¬ 
ative defense that the other claimants to the decedent's Social 
Security estate are necessary parties. The fact Is that they 
nay be beyond the area In which process may be served. 

11. frlor to the class action motion In this 
octlon I was Informed that the other claimants no longer lived 
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In tne State of Now York, but in Connecticut. Subsequently, In 
preparation for meeting the defendant's necessary party theory, 

I contacted the Social Security Administration Referees' office 
in early January, 11/74, and was advised that the other claimants 
now live In Cast Hartford, Connecticut, and that the mother of 
the two minor claimants Is now known as Lola Coolidgc Porter. 

WHCntrORC, I pray that the plaintiffs' notion for 
summary judgment and temporary relief he granted and that the 
defend,in * s motion for summary Judgment be denied. 


/O r .// 
stTS7,]rr7,vrn- 


Sworn to before me this 

/■{k; day of February, 1974. 

jtyt-tbi / t l. L U 

CIIHA J | • 11 il, 
no:/j.9y po : i! . c w . 






urji'iT.n rri’A'ii*:;: disthtct court 

LA..> i i-IUJ DI LY .;CT OF W i'.W YORK 


CLAUDIA FROLT, ct. al., 

Plaintiffa, 

-acainst- 

CASPAR WEJ.’JBERCER, a:; Secre¬ 
tary of the United States 
Departnent of health, Edu¬ 
cation and Welfare, 


Defendant. 


; STATE OF 11 FA-1 YORK) 
v COULTY OF HOIIROE ) 


Civil Action .’Jo, 

73 C 1383 


AFFIDAVIT 


RLL.:, H. REIXAC.i, beiri£ duly sworn, deposes and 


1. I am one of the attorneys for the plaintiffs 
j herein and a member of the Bar of this Court. I make this affi- 
; davit in support of the plaintiffs* notion for summary Judnmc-nt. 

2. In the defendant's answer there was raised 
i an alle S ed affirmative defense that the other claimants to the 

decedents' Social Security estate were necessary parties to this 
action. 

3. Inasmuch as Rule 19(a) of the Federal Rules 
of Civil Procedure pertaining to persons to be Joined if feasible 
applies by its terms only to "a person who is subject to service 
of Process," the defendant's necessary party theory must 

obviously fall if those other claimants arc not subject to ser¬ 
vice of process. 

**• As heretofore set forth in paragraph of 
my affidavit of December 21, 1973, counsel for the plaintiffs have 










I 


- 2 - 

been Informed by the Social Security Administration that those 
other claimants, namely Lola Coolidge and her children heretofore 
described in this action as Charles E. Frost and Tina L. Frost, 
now reside in Connecticut. As the affidavit of Susan Savitt, 

5 Esq *. SUb,nitted h#rew “h, states, it has been determined taat 
j thOSe 0ther ^ainants reside in East Hartford, Connecticut. 

II 5. Inasmuch as East Hartford, Connecticut, is not 

"within the territorial limits of the state in which the district j 
court is held" in this action, service under that provision of 
i ( }<ule t,ie federal Hules of Civil Procedure would not be 

j effective. The only alternative means of effective service known > 
to counsel for the plaintiffs under Pule 19 and Rule H(f) would 
be if those other persons resided "not more than 100 miles' from 
the place in which the action is commenced." 

!l 

6. Accordingly I have inquired of the American 
jj Geographical Society, a professional society of geographers, 
j whether or not East Hartford, Connecticut is within or without a 

100 mile n dius from the Federal Courthouse in Brooklyn, New York. 
jA copy of that inquiry is annexed hereto as Exhibit "A". 

7. After the plaintiffs' summary Judgn.cnt motion 
j papers had been served I received a reply to that inquiry, a copy 
j °f v, hich is annexed hereto as Exhibit "M". 

8. Ttuu reply states, Jn relevant part, that an 

j;arc drawn on a 100 file radius from this Court "cuts rlrl.t 
| throue!, hast Hartford." That arc, which I have drawn based on the' 
j ** 1/? lnC " , " ; =’ C ■‘tr.c.lbcd in the reply to n, l n(| ulry, „ j 

• "'°“ n u ' c tUru or '"»>■ f.apa annexed to that reply. The ! 

, arc Is shown as the lino between two trlanr.les drawn on the nap, ! 
and baaed on that drawing It appears that only a very ana.1 portli 
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. I.aot Hartford, in the smith 

“ l " •• 8lCr " th®«or. 1= within 

I 100 miie s Of this Court. 

i ' 9 ' ' i,| “ C CXi ‘ ct adarcs3 ° f those Other claimants Is 

|j known only Ln ■> o 

.. . . CIJ1 “ OWlt ' ministration, and In view of 

|! 1C or °Coinn It seems most likely that tJ-n 
no . . ’ y hat the ot, ‘ t;r claimants would 

o subject to service in this action it i s rp 

submitted that In view of thl- t, -P-tm,, 

- hose other claimants should be 

deemed not to be subject to service unle- „ , c 

. u ce unles.. the defendant, who 

• has the n<?cc e »«* r irM/ ■: 

i , y inf ° rroation about their exact address can 

“ hOW that the y are subject to service. 

WHEREFORE, 1 pray that the plaintiffs' motion for 
nummary Judgment be canted. 


j; Sworn to before re this 
??nd_ day of February, 197/j 

JV 


STEPHAN A. L/»V>y/.V 
NoUry I’ohV 1 1 in • •: . v j. 

mom.o:: 10 .... v. 

Conmiuion H*[»ur«. .jj 4 »j # *' 


/ H. licTTZACir 


9 / 















n 


January 2js, 197-i 


American Geographical Society 
Broadway and 15Gth Street 
Hew York, Hew York 10032 
ATTW: Mrs. Murphy, Map Dept. 

Dear Mrs. Murphy: 

As we discussed over the telephone yesterday morning, 

I am trying to determine whether can arc drawn on a radius of 
100 rnile^ from tne federal courtnouso in Brooklyn intersects 
any portion of Hast Hartford, Connecticut, or alternatively 
\ nether Best Hartford lies entirely inside or outside of tnat 
100 mile radius. 

The federal courthouse in Brooklyn is located at 225 
Caclnan Plata Bast. This is near the intersection of Court 
Street and Cadman Plata by Brooklyn Heights. 

I would appreciate your checking this for me and letting 
n\c know whore thin 100 n\i]o radius falls with relation to dare 
Hartford. If it cuts through Base Hartford, I would appreciate 
your sending a copy of the relevant map showing where the line 
falls. I will need til is information by Fobruurv 15. Please 
let me know if there is any charge. 

Sincerely yours, 


Hone H. Reixach 


n 



IUIR/kc 








American Geographical Society 

BROADWAY AT 156ni STREET, NEW YORK', N. Y. 10032 


(212) 234-falOO 

FebruifPy 4, 197'* 


Mr. Rent; 11. Relxach 

Monroe County Leg.-u# Assistance Corp. 

Greater Up-3tate I.aw Project 

139 Troup Street 

Rochester, Iffcw York 14603 


Dear Mr. P.r.ixach: 

In reply to your letter of January 29, 1974, I ara sending you 
xerox copies of the nap • * 

TU-STA T E MET?.OTOI.TT.‘;: ^K".10:. T 

A ? ii) i:!V3-.:o::s 

by the Regional Plan Association, 

1965 1:250,000 

One inch on this map represents 3.95 miles. As you vill see, the 
distance between the Federal Court House in Brook’ynand bast Hartford, 
Connecticut, on thi., map is approx. 25 1/2 inches, which arc about 
100 3/4 mi lea. The arc of the 100 mile radius cuts right through 
bast Hartford. 

I am enclosing our invoice in the amount of S?4.C0 for the xerox copies, 
postage and handling. 


Sincerely, 

hcu^L't h<UA- 

i *- 

Mrs. Monika Murphy 
Ass’t. to the Map Curator 


end. 
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!| UNITED STATES DISTRICT COURT 
ii E7 ‘-- RN DISTRICT of new york 


individually and as 
of JAMES FROST and 
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minors, and as repre¬ 
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class of all persons 


I 

nay in the future be 
oive survivors* Lane- 
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73-C-1383 

Socrai Security Act 
have been or r.ay be 


Decision and Ord 

a prior hearing. 

J 
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TRAVIA, D. J. , 

t 

The j\icts relevant to fcTic leoal issues presented to 

this court are not in dispute. Charles Frost, Jr., the husband 
• • 

!of the plaintiff Claudia Frost and the father of the plaintiffs 
I 

Janes and Kristen Frost, dic-d on August 21, 1968, and was fullv 

I I 

.insured under the previsions of the Social Security Act, Title 

i 

|42 U.S.C. § 414(a). in that sane year, the plaintiffs began 
receiving survivors’ benefits under the urovisions of the 

/I 

jSoc il Security Act. By 1973 the payments beincr made under 
! ; 
jjthe award anounted to $159.30 per month for each of the named 

•plain, iffs, i.c, an aggregate monthly benefit of 3477.90 

/2 

the entire family. 

. i 

On February 15, 1973 the plaintiffs were notified bv 

i - 

L ~ * that their monthly benefits were to be reduced b'' 

I J 

i 

$63.60 per person, cr a total reduction of $190.80 per month 
ifor the family. The basis for the downward adjust:, nt in be;...-- 


Title 4- U.S.C. §5 402(b)(1)(B), 402 (b)(2), 402 (g)(1) and 
402(d) (1)-(2) . 

Pj.nin_i._i, Claudia Frost, also receives $121 nor month 
plus iced stamps and medicaid as the grant ior her two — 
y° ar old daughter, Kimberly Frost, who is not eligible 
for Social Security benefits. 


/A* 





3 


rxt^ was stated to b£ because the Social S^HFrAdnDTi^tFati-. - 
had determined that the insured decedent, Charles Frost, j r .,had 
fathered two illegitimate children, Charles E. and Tina L. Frees 

:(hereinafter referred to as the "claimants"), who had also ap- ’ 

' /2 
plied for and were now entitled to receive survivors’ benefits 

Reduction of the plaintiffs’ benefits was deemed necessary by 

i 

virtue of the maximum total benefits limitation provided in 

/4 

Title 42 U.s.C. § 403(a). It is alleged that upon inquir¬ 
ing into the matter plaintiff, Claudia Frost, was orally 

9 

adviced that in order to contest the Social Security Admin¬ 
istration’s decision, she would have to file a written re¬ 
quest for reconsideration and submit evidence which would re- 

bi either claimants’ allegations or the administrative de- 

/5 

tc -ination. Plaintiff, Claudia Frost, then filed the 


/3 


/4 


/! 


x ■ reduction was said to be in compliance with the United 
States Supreme Court decision in Griffin v. Pic hnrdcor. 

409 U.S. 1069 (1972), which found that it was an invioi 
form of discrimination to deny illegitimate children, • e 
are otherwise qualified, the right to equally partake in 
tire dirt^i nation of Social Security benefits with their 
legitimate siblings. 

Sin<_e a family maximum is provided for under the Social 
Security Act and the benefits distributed subsequent to the 
-11 ti-.-cision had to be reapportioned equally amona 
children of the wage earner, regardless of a child's legit¬ 
imacy, legitimate hildren who had previously collect o 
entire benefit would have to suffer a downward adjustment 
in theii benefits to accommodate the newly eligible children, 

Althou in it is not clear from the pleadings, it would seem 
that mo "protest" stage of the Social Security Admin-s- 

it! * 


Ml 





I 


jrequisite forms for reconsideration at the local office of th 
jSocial Security Administration in Freeport, New York, on be¬ 
half 01 herself and her children. Plaintiff, Claudia Frost, 
[{alleges that she repeatedly requested an opportunity to exan- 
jine the evidence which had formed the premise for the adminis 
jtrative determination, but that her requests were all denied. 
,She asserts that as, a result she was unable to present suf f- 

I . 

cient evidence to rebut the claimants* assertions and could 
jonly categorically deny the claim that her husband had sired 
| the t' o claimants. 

I 

i^ hay 19/3 the plaintiffs received a letter of 11 — 

jconsideration determination," informing them that the Social 
iSecurity Administration had deemed the original determination, 
{which found the two claimants entitled to benefits under Sec- 
: tion 2.16(h) (2) of the Social Security Act, to have be--'’ co v " r 'c 

I 

iin all respects. Thereafter, commencing with the May 1973 

'survivors* benefits payment and continuing until the present 

i 

j date, plaintiffs have only received their benefits at the rc- 
jduccd level of payment. 


(cont *u) 

tration's procedure was by-passed, or what was termed " 
cons id ..-1 at ion" was in actuality a "protest" under Section 
T 310 uL the Social Security Administration's Claim 
Manual. 

i/2 







5 . 


In October 1973, plaintiff. Claudia Frost, c 

I 

, the instant action, on behalf of herself, her two infant chil- 
! . 
| ^ ren ' rs v;c H a3 on behalf of all persons similarly situated. 


! against the defendant, who is statutorily charged with the ad- 


: nu.nistrati ,n of the provisions of the Social Security Act and 

I 

i V, ’^° I s empowered to make rules and regulations and to estab- 

i • 

.. i^>.i pr ccedures rcr determining be no f ’ t rights under t Vri ~\ct. 
j Title 42 U.S.C. § 405(a) and (b). 

; . ‘ I 

The pldntif rs demand the following relief* 

! | 

(1) A declaratory judgment that the reduction of 

. bc.,efi. ~ >-o the plaintiffs and the members of the class rcore- 
sented by them prior to a hearing violates their rights to 

I 

j the due process of law guaranteed by the Fifth Amendment to 
the Constitution of the United States. i 

(2) A declaratory judgment establishing the minimum. 

; standards for any hearing required to bd given prior to anv 

! i eduction of benefits to the plaintiffs and the members of t-» 

i 

jl cl333 represented by them, including but not limited to: 

(*"•» prior notice in writing of the initial 
. determination of the right to request a pre- 
reduction hearing, of how to obtain such a honr- 

j 

ing, oi. the right to be represented by counsel 
j_ Ll3 _ at such hearing, of the right to confront and ! 







cross-examine witnesses, and of the right to 
examine documents and records to be used at 
such hearing at a reasonable time prior to 
• . I an <3 during such hearing. 

(b) ihe derorral of the effective date of 

| 

| an y reduction pending the decision in such 

hearing. . 

' (3) A mandatory permanent injunction ordering do- 

I fencant - 1 his successors in office, agents and employees, to 
| 

|establish the mechanism for providing such hearings, for the 

*- I 

‘plaintiffs and the members of the class represented by them. 

(4) A permanent injunction prohibiting defendant, 

j ! • 

;his successors in office, agents and employees from reducing 
;t nefits to the plaintiffs and the members of the class rcoro- 
j s °nted by them without such a prior hearing. 

(5) A preliminary injunction prohibiting defender. 
his successors in office, agents and employees from reducin'; 

i 

benefits to the plaintiffs and the members of the class rccro- 

i “■ 

:sented by them without such a prior hearing 

| 

I . (6) A temporary restraining order requiring that 

I pending a hearing as requested herein defendant restore the 
benefits of the named plaintifs to the levels to which they 

- lliL± VOU X * b ° on t itled b,lt tho reduc tion he roin alleged and a 





* 


1 

r*» 

* *: 


lj temporary restraining order, preliminary injunction and/rr 


pcrrr.ar.cnt injunction requiring that defendant restore tc the 

♦ 

♦ 

named plaintiffs all sums by which the benefits of the ram d 

• ; 

; plaintiffs have been reduced without a hearing. 

j 

1 

(7) A determination that this action be maintained 

1 

j as a class action and that the declaratory and injunctive re- 


| orG'32rcd .to c*l!L iu 0 rni)G 2 rs ot t^o cXciss* 


i 

On November 2, 1973 the plaintiffs made aoolicati^ . 

1 " * - - - 4 


this court for the issuance of a temporary restraining 

! 

f " 

order and a p rliminary injunction, directing the defendant 

1 

i 

to restore plaintiffs' survivors'benefits to the rre-^duc- 

1 


i 

level. This court, by an order signed I.'ove ber 12, 1972, d 

1 

the plaintiff m.otion without prejudice to a renewa , i - 

1 

defendant failed to hold an administrative hearing on the 

* ! 

matter within one month. Pursuant to this court's order, a 


hearing was held on November 27, 1973 by the Social Socurirv 

i 

Administration, as will be referred to heroin. 

i 

i 

i 

Subsequently, the plaintiffs made a motic-i, purcu- 

1 

ll 

ij 

ant to Rule 23(b) (2) of the Federal Rules of Civil Prcceduro, 


seeding .leave of this court to maintain their lawsuit as a 

,1 

|| 

r. 

class action. Oral argument on the application was heard cs 

' ... i 

i 

Djc i- 8, 18/3. On that date, the parties indicated the;- 

nc i 









I 




jtlie attorneys orally agreed that decision on the clear action 
jjmotion should bo held in abeyance pending the resolution of 

| j 

;thc litrgar.tr’ respective motions for su.iur.ary judgment. On 

^February 26, 1974 in addition to filing a motion for summary 

j judgment the plaintiffs also renewed their previous apolicaticr. 
I 

for a preliminary injunction. Oral argument was heard on all 

8 

j of thG unresolved motions cn March 8, 1974, at which time it 

i 

,r as brought to the court’s attention that an administrative 
.determination had seen renc :red by an Administrative Law Jud.ve 

i • * 

on the underlying factual merits of the claimants’ eligibility 
jto share in the plaintiffs' benefits. As a result, this ecu- c 

• ^f^-^utod the litigants two~wcn.es to submit additional capers 

• *■ * 

.and memerctnda, commenting on the impact of the administrative 
[ruling upon the instant action. 


MAIN TF' V.MCS 0? A C IA SS f r -ICM 
Rule 2 3 of the Federal Rules of civil Procedure ~ - - 

i 

.video the applicable standards for determining whether -> 
cun bo maintained as a class action. As a prerequisite to z'.i 

,(declaration an Y lawsuit as a class action, a plaintiff * •s*’ 

:! . 

demonstrate that: 


i "(1) the class is so numerous that joinder of all 

mombexs is i .practicable, (2) there are questions 

of or L "■ c • ion o t ho cla is, (3) tl claim . 
jl/ °5 f*;' 1 ' 00 ? 0 ? o£ Ltl ° r •presontative parties .ire typical 

I; £ cluir.s or daf nsos ox the class, and (4) the 


/ 









9 


representative parties will fairly and adequately 
protect the interests of the class." Fed,? Civ D 

23(a) . 

The spirit of Rule 23 calls for a liberal rather than a re- 

i 

jstrictive reading of the statutory language. Eis n Cj Hsl 
Wacguol in, 391 F.2d 555, 563 (2d Cir. 1963). Indeed, it has 


L 


4- i 4* V- 


eon opined that "if there is to be an error made, let i 
(in favor and not against the maintenance of the class action." 
green v Wolf Coro .. 406 F.2d 291, 293 (2d cir.), cor-. d r.ied , 
395 U.S. 977 (1963). 

The defendant's opposition to the plaintiffs' right 


: 


to maintain t*’--.s lawsuit as a class action is grounded 


>on 


jthe. plaintiffs' alleged failure to comply with the "tvpicality" 

II 

.requirement of Rule 23(a)(3). More specifically, the defendant 

I 

: j asserts that by the very nature of the case, the interests of 

'approximately one-half of the members, i.e., the illegible:_ ; 

ch. ldren,aro diametrically opposed to the interests cf the 
-plaintiffs, who purport to represent the class. in sunoort o- 

I 

this contention, the defendant cites the rule that: 

"ff]f the class members themselves have conflict¬ 
ing rights in the subjec mat er of the litigation 
so Lnnt their rcspecciv. priorities among the class 
members must he determined in the action, then claims 
of a right to represent the class often will be found 
to Lmproj r." 7 WRICIIT 4 MILLER, FEDERAL PRACTICE 

AMD PROCEDURE f j 1763, at 647. 


I 







10 


Hf 


Upon closer scrutiny, however, the defendant's a: 


;u 


jjment must be rejected. The rule defendant relics upon is sui 


ject to one important caveat, namely, that the antagonism 
jj among the class members "must be as to the subject matter of 
•jthe suit." 3B MOORE, FEDERAL PRACTICE f 23.07 [3], at 23-10.*, 
fny antagonism of interests which might exist here relates 


II 


solely to the ultimate apportionment of the survivors* benefit 

/6 

between the claimants and the plaintiffs. This is an issu* 


not properly before this court and it is wholly peripheral to 
!j fc he central issue which is presented in this case,»i.e., 
jwhether a recipient of survivors* benefits is entitled to a 
pre-reduction evidentiary hearing. Inasmuch as both the plain 


tif;,.j and the claimants would stand to benefit from a require- 
meno that the Social Security Administration provide a duo 
process hearing prior to any downward adjustment in a recipi¬ 


ent o bone-.Lits, this court is unable to discern any conflict 


of interests between the claimants and the* plaintiffs. By 
supposition, if at a future time the Social Security Adminis¬ 
tration wer. to determine that other children were also the 
]P 11 i L ®-*- b:ic deceased insured, th.cn the claimants herein 


/ft 


Even this purport'd antagonism has boon obviated bv the 
Administrative Law Judge’s ruling that the claimants am 
in fact Die children oi the wage earner. 








■n 


11 . 


j w< ; nt c< xtensiv wi'th that e*plalntif 
j^ n demanding tnat an evidentiary hearing be afforded to them 
before any readjuatrant in benefits takes place. 

Moreover, it is arguable that the claimants are 


I really not in fact rr.crrbers of the class which the plaintiff: 


sc*./v to represent. Plaintiffs only purport to represent these 
! recipients of survivors' benefits who have had a downward 
adjustment in benefits without being afforded a pre-reduction 
gv iuori'-iai y hearing. The claimants clearly have not suffered 

, * I 

such a dor ivation and cannot be considered as coming within 

t 

the parameters of the class. j 

As to the other prerequisites enumerated in Rule 23 
{<-■), suffice it to say that the plaintiffs have adequatolv 


■j demonstrated the requisite nurr.crosity, that a common question 

/I 

, < ~ !j - l*- 1 ''’ 1 exists and that they, as representatives, will fairlv 


and adequately protect the interests of their fellow clas: 
members. Similarly, tne plaintiffs’ case falls squarelv 
under Rule 23(b) (2) : 


"the party opposing the class has acted or refused 
to act on grounds generally applicable to the class. 


thereby making appropriate final injunctive or cor¬ 
responding declaratory relief with respect to the 
class, as a wiu le. " 


/'J. . • d v. w Yor k City H i n j ;.••• h., 

(2d Cir.), o ii, 400 U.S. ti53 (19V ; . 

/ / in 


425 F.2d £53 






t 


S^_o 313 J. KCOiin, FEDERAL PRACTICE § 23.-10, at 23-653 n.19 
(Supplement 1972). 


j MOOT NESS AND STA'IDTVG 

j -*■* ; 

The defendant strenuously maintains that because t~- 

j Social Security Administration has granted the plaintiffs an 

| evidentiary hearing on the merits of their underlying claim, 

(their case has new been rendered moot. This court disagrees. 

j - /8 /9 

It has long been held in this circuit, as well as elsewhere,” 

i 

' thrt the ir.ootness of an individual plaintiff's claim will not 
necessarily render the class action moot. Rather, the touch- 

I 

' stone for determining mootness is the likelihood that th'' 

| . /10 

. behavrer complained of will not recur. When the question cf 
! 

a_ i _ e ^, the burden shifts to tlie defendant to "dc~.cn- 


, 7 ,-. •' {"“4-' J. ~ ~ ----- ’ • ' : e 364 F.Supp. 922, 92C 

(D.Conn.1973) ; Ter: v. . « . • 

318 F.Suno. 131* ■ .' ‘ ‘■ *. — - 

Su : : 7 (s.d.m.y. I V ), ff* ■' \ 

39 7 U.S. 2 54 (1970); Gat’ 3 7 . 

(D.Conn. 1971). “ - s -^ 

f 

/ ~ 5 . ' ' • ' ' ' : <3 Gas C ., 400 F.2d 2-, 3 

osn C -’ 1 1 ' ’■ ' 7; c_ • 

7 —- 1» 3/5 F.2d 648, 657-658 (4th Cir. 1967); 

! - 358 P.S*. Pp.22 (M.D.Cal. 1973) ; Th . ■ - 

5 *' 345, 252 (D.Minn. 1971); Crow v. 7 Uf 

P5 '• ' n Re: • . • p r _ _ . . 

: • 3 F-S - . 37 , 40 (D.Aris.*)T 

5cu._ r i '.00 U.s. .4 34 (1*70). 

7 - ' ~ . ' ; 1 !££, 219 u.s.498 (1911) ; • 

/ M j » 409 U.S.75,76 (197; 

—■. ( - l! 1 ' ,T -' ■ • ■ ■ Ll 4 ce_v. Ociilvlo.394 ti.g n 1 nin 














1 —- 

1 

i 

ij 

I 

ii 

• 

i 

|| 13. 


i strata that there is no reason' elo expectation that the v/rosr* 


• 

j w L XI bo repeated. " United States v. VJ.p.r ant Co., 245 U.S. 

• 

629 1 G23 (1953); v* tTew '*-•'* stal -• d t ,j cf Lab— •— 


S 

313 F.Supp. at 1316. j 

1 


l 

V«ith this criterion in mind, coirpolling reasons 

1 

1 

1 

i 

exist for the conclusion that the present class action should 

i 

( j 

not be dismissed on the ground of moot ness. The defendant. 


rather than showing that ether recipients of survivors’ bene- 


fits will be accorded different treatment in futuro, has stead- 

__ 

(j- 

! 

factly clung to the correctness of his position that the 


1 

administrative procedures currently in force arc in total com- 

ij 

pliance with the rcquireir.-_nts cf due orrecss. There are 

1 

numerous recipients who are members of the class who have al- 

« 

ready had their award cf benefits reduced without a hearing or 

1 

1 

4 

who are still subject to the same administrative treatmer." . 

i II 

Certainly, as to these recipients the action remains a viable 

1 

o: e. See J >hnscr v. n« w York St« D • 1 ~ , suora. 409 u.S. ! 

• 

;i 

at 7G (1972) (Marshall, j., concurring). If the rule wore 

• 

otherwise, a defendant might easily circumvent the judicial 

i 

resolution of an important constitutional issue simply by 

l 

( i 

settling the individual case of the representative plaintiff. 

, \ 

Fortunate] y, the courts will net permit a defendant, to use the 

-JiL ' 

doctrine of ootnosr; as a v hide to evade the resolution of 






* 


V 


ISM 


,kqy constitutional qu tions. : ----- • R D " 

! “ Z ~ 

1373* 376 (N.D.Ga, 1971); Torr • ■ D^d' t c£ 

- -?. u . nra * 318 P.Supp. at 1317-1318; K Wv an, ; ; p 

ijSupp. cJ7 (S.D.II.Y. i960), a f f * d r u m ncm. Cold] zrn 
;397 U.S. 254 (1970). 

j 

Similarly, it is not a valid argument to claim that 
because the plaintiffs have received a post-reduction hearing, 
they are no longer members or proper representatives of the 
•class. From its inception, this lawsuit has been denominated 
i| aS a class action, and there is a presumption that class action 
[status exists despite the fact that no formal declaration to 
that of root has been made by this court. See 33 J .MOCTJZ, 

‘ FEDEIUL PRACTICE 5 23.50, at 23-1103; Gadcm y. 304 ! 

iSupp. 71.,, 71a (S.D.II.Y. 1969); sec also C.A. Wright, class 
jActions, 47 F.R.D. 169. 182 (1970). Since the plaintiffs win. 
proper members of the purported class at the commencement of 


; this 

• 

act.i 

on 

, any s 

ubsc 

jquent moo 

4— •» **» r~* 
l— J. : t \j 

of 

the i r 

ir.div 

idual ciairs 

,jwill 

not 

af 

feet their 

right or 

abili 

ty 

to con 

tinue 

litigating 

the case 

1 

on 

bchal f 

of 

the class 

• So 

o. 

O.CT. , 

Thor- 

v. C3 

' 54 F. 

! 

R.D. 

2- 

45, 252 
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Minn. 197 
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=£ £ ; '.« ’ ' gt°y dispositive m that ' 









ii 


I 


| ■ 


lease the same argument of mootness was rai md the court 

• 

i 

< 

j found it to be unpersuasive for a number of reasons. Firstw 

! a ' 
jthe representative plaintiff therein, as here, was never 

i 

• 

,i afforded the type of hearing which the class had demanded; in- 

ji . . . 

i stead os a pre-termination hearing, plaintiff was oiven a 

| post-termination h curing. Thus, the court concluded that: 

; O ; 

. t 

In a sense, Torres* status as of the time he brouerht 
this action cculd never be changed and could lead 
n-3itlisir to rroofcnnss nojr to his i .ng urjCGcrsEO”tc * • 

Giving Torres a hearing fcllcv/ino the r*‘ - ^or o* 

his benefit cannot altar the fact that he was declared 
ineligible c.nu deprived ox ... benefits before he was 
given a hearing. Thus, his status as a represents.:ive 
of others who are subjected .o a ore -he ar i r.cr tcrmir.a- 
tion has net changed." 318 F.Supp. at 1317. 

‘ ! 

t 

SecondJ.y, the court in Torres found that there has been n 1 

i 

i 

standing judicial policy of net permitting technical rules o' 

| i 

.cation to bar the adjudication of substantial cue..: — 

i 

Oi constitutional law. xd# , c*. fci.ncT Sr^^th v. ^ i**d <^ 

i 

. 

4 jl 

/ 2G.> t . 2cl / /0/ /7G (C th Cir. 19GG) and K^sllv v. W' r r ~ , 

' 

suwra, 2 04 F.Sui o. at 890. 

I 

I 

1 

Defendant cites a number of judicial decisions to 

* 

support his claim that the present action has been mooted. 

i 

i 

Most of the opinions relied upon by the defendant are clearlv 

1 

1 

t 

* 

f 

not applicable to the facts of the present case; p.anv of 

those cases either deal with a representative plaintiff who 

133 \ 

had_n<.?*f._b'?on_a_ proper rvmber of the class at the initiation 





M 


■of the- lawsuit or t .10 actions themselves were not brought as 

/II 

1 class actions. 


JUKISDICTTCI 

I “ 

Before turning to the constitutional claim raised 

jby the plaintiffs, it would seem appropriate at this juncture 


f° coiranent briefly upon this court's jurisdiction to entertain 


,tho present action.. Thin court possesses the requisite juris¬ 


diction i_o hear and determine all of the issues present ad 
chis case under tno multiple jurisdictional predicates of 


Worthy of discussion is Lirdsav v. ?ich:-'‘ds'~' *>57 

F.Supp. 203 {W. 0 .N.C. 1973), . • r .11 the court ' ' ' 1 

a class action for the recoup-. ant of Social Security 
benof ito. l . — o noant has, hem v r en f m ^ * - ■ — * ■. 

as standing for the proposition that a class actio": , 
contesting the constitutionality of reduction oroceburo 
is rendered moot when the representative o’a-’nt'-- 
ceives a subsequent administrative hearing. Actuallv. 
the cour s tamed c :*0 action n*oot hccans * o ~ . •- -■ 

ing adoption by the Soci.il Security Administration 01 
new regulations during the oor.i nev of the lav/suit 
ecu;.t as . .. . it t: : yulatior.s v,’ouId be 

able with the roo ires ants 01 c m o r oc 1 s s.* M d t^ *■ 1 ' 

1 action, .v^... no 1oncer viade "b^cciu its 
[hr:dj now [. ion] accomplished.” |d_. at 205. M 
the reliability of tl .■ Lind: ay opinion .. quest 
in light of the fact that the court fail id "to cite any 
judicial precedent which would be supportive ofim con¬ 
clusion. 


/ • / 




/ 





lj /\ 9 /IT 

,j 1J L O.5.C. 55 •'•» 13G1 and Title 5 U.S.C. § 701 

,1 / — 
ct soq. 

! i 

The defendant contests the court’s jurisdiction to 

i 

entertain this action tocause of the plaintiffs 1 alloe^d 

• i 

failure tc exhaust their administrative remedies. Such an 
: argument is fundamentally without merit. Although the general 
rule requires the exhaustion of administrative remedies before 

i 

the initiation of an action in. the federc- 1 courts, roe v-v rs 
■ v». hqf v lr;_ Shir huildi.r.? com , 203 U.S. 41, 50-51 (1933), 

t 

the courts have carved out two major executions to this rule: 


(1) 

when t 

he ad 
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trativ 

■e re me 
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i s wr 
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a fe 
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quest 
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10. 


l£k -■ Co., 270 U.S. 587, 59i-5v2 (1926); Koto, Fo< urL 

1 f iction Ove r Challeng es to St it e_ Welfare Pr gi : s, 72 COL. L 


|j R2V * 1433-1440 (3972). Tha instant action falls withi 

the first exception. Since an Administrative Law Judge is 
precluded from passing upon the constitutionality of the vor 
procedures he is called upon to administer, the admini stra- 1 - 
j procedures are totally inadequate to resolve the dI - ’ n J_ ' £ = ■’ 
constitutional cnaller.go. Sec, e ,q . , yp-s u. r ?‘'cl ^’-d'-cr 
346 F.Supp. 494 (N.D.Ga. 1972); Gai- ville pi'-hardson, 319 
i.Supp. 16 (D.Mass. 1970). It would be an effort in futilir. 

rre the plaintufs to exhaust the very administrative 
procedures which they new seek to overturn. See,e.o,, 
|jef r r;ps_v^Swank, 337 F.Supp. 1062, 1066 (M.D. Ill. 1971); 


cf . Pc. . n o v. W-cran, 2 7”. 


'.Supp. 1143, 1151 (S.D.N.Y.), af ; 1 .' 


412 F.2d 857 (2d Cir. 1969), c ert do-ied , 396 U.S. 1024 (197 
T.oe plaintiffs have already received an administ' 
j txve hearing by the Social Security Administration and am a 
I nUiiistrativo ci.ppoH ._C’ it cvc ow would to li. mite cl to only t v 
(factual determinations made by the Administrative Law Jud i. 


/15_ It was the Administrative Law Judge's finding that Ch • 
i . and . tna L. Frost wei • in fact children » the dec ; 
wage earner within the meaning of Section 216(h) (3) of i 
Social Security 


Act. 






19 


-/ nothing would be accomolished by forcing the plaint ■ ’ 

J| 

|^° Pursue and exhaust their administrative remedies prior to 
tl.e maintenance or this action, since the constitutional isss: 
,fought to be litigated herein would still remain unresolved. 


the 


L CLAIM 


The primary issue which is sought to he adjudicated 

1 

herein is whether tea Socral Security Administration can con- 
11 . 

■stitutior.al!y make a d^.-/nward adjustment, albeit for a l-'-'T'ti- 
rnate and philcproger.itive purpose, in the amount being para 


.under an existing a ard of sur /ivo'' 3 1 ~ t. ■ -.cr^y ,,? 

rng the adversely affected recipient an opportunity to contest 
the reduction at a pre-reduction evidentiary hearing. The 
plaintiffs cor.ror.; bnat the adr" nistrativo procedures cu — ->-ti-» 

i * ~' t 

being enployed by tno Social Security Ad:.'inist;ration are qen— 
orally violative of the Due Process Clause of the Fifth Amor.c- 
| acnt ; J ar more particularly, not in cor mco with the 
Supreme Court*s mandate in Goldberg y. Kel.lv 397 u.S. 254 

(i r '70) . 

i 

I 

I I 

An pr ov.curly noted, the downward adjustment of the 
1 

Jplair.ti f is' survivors* benefits arose as a consequence of the 

;| 

c Court*s d i Lon Ln •• v. Gri ' in, 409 u.S. 

j , 

10G9 (1172) , affl- .iiw 3 If, K.Supp. 1226 (D.KJ. 1972), which rc- 

I_ /X7 
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! moved the arbitrary distinction that had previous].'.' been 
j drawn between legitimate and illegitimate children with ro- 


| spect to (. i.igibility for Social Security benefits. Althoug 


reapportionment of existing award: 


necessarv in certa: 


instances to effectuate the dictatates of the Richardson 


;! decision, the Court laid down no explicit guideline; 


! administrative authorities to follow in orcoerlv implementi 


; its holding. The Ric'ni rdson opinion should not be ir.cerpr.- on 
: 

as a carte blanche grant of authority to the Social Securing 

.j 

| Administration to carry out the necessary redistribution of 

benefits in a manner which would contravene the requirements 
j 

: of procedural due process. it c n sa r oly be assumed that iu 


was not the Supreme Court’s intent to corr 


ect one ex- it mo 


i 

deprivation and in the process create yet anot'^^r 0015 ^’ c - 

1 - j - 

iniquity by encroaching unon the procedural duo process -- 
:! other individuals. Therefore, the Richardson decision - 


! not be used as a remedial cure or a means to legitimise a 
! denial of due process rights. 


Initially i-- should be observed that once entiais. 


ii / TliC downward adjustment of benefits is orsl'* r.acossar • 
whore tne existing beneficiaries are receiving che 
family maximum prior to the time of readjustment. S ■ 
note 4 supra. 


/J?f 


I IT- Z-i'.-U- .!'! 


= 







to survivors' boner its has been round to have vested 1:: r. _ 

■ 

dividual. his interest m tha continuation or such b'• .it. 
not merely a "privilege, 11 but is a matter cl' statuccry "r: 

.t 

Sc p And son v. Richardson, 454 F.2d 596, 599 (6th Cl c. 2' 


( 


ra v. 

T4 1 1 • r *11— 

t f 

2 97 ' 

far 

from absolute. 

it c 

atory 

process which 

CCT.p 


of procedural due process. 

Concedcdly, due process is not an inflexible ruhrr 

|and the procedural protec.. ons demanded by it will vary acc. 

1 

,iir to the factual circumstances of a particular case anu t. 
nature of the right sought to be adjudicated. Sjre Ced e . 3 r - _ 

I 

Kelly , ruora , 397 U.S. at 262-263. It in well . 1 h 

j 

however, that whore "important rights" are at s _ . :c, due p_o 
co s at a minimum requires an oppe .unity to be he?.- , C-r ~ / 

i . 

V. Ovd •• , 234 U.S. 335, 394 (1914), "at a meaning il tir • a 
jin a : ?anin [ful : annor." Armstrong v. Kar.ao , 330 U.S.5 >5, 
j (1965). 

j 

I 

In attempting to ascertain whether the administer’ 

;l 

; procedures challer. ; d herein arc in fact constitutionally in 

i 

firm, this court should use as a basis of comparison the lur. 

il 

II 

il mark d scision in Goldberg y, Kelly , suv ra , to gain instruct • 

■i 

•! insight. In C.oldb '.rq, the Supremo Court hold, inter il:.., * 








0 

|l 

• 

i 

t 

i 

i 

1. . 22. 


a welfare recipient's right to the continuation of public 

assistance could not be cut off without affording him an cpnor- 


jtuni^y to contest the deprivation at a pre—termination evi — 

• 

|dentin - y hearing. The Court determined that only a pre- 


1 

termination evidentiary hearing would satisfy the requisites 


of procedural due process in the context of welfare benefits. 


397 U.3. at 264. In reaching this result the Court noted th._ 

1 

1 

J 

t’ e zo„ purpose i r requiring a pro-termination, in contra¬ 


distinction to a post-termination, hearing was to; 

• i 

r- 1 

"produce an initial determination of the validity 

V- 

of the . . . department's grounds for discontinuance 

1 

1 

of payments in order to protect a recipient ara ■.r.su 

: 

an erroneous termination of his benefits." "97 u Q 

. 

i 

at 267. 

5 

This same purpose was reiterated in P’-ut.s v. Sh.ev:n, 407 


..... . . - .... „ .. 


U.S. 67 (1972), '.-.’herein the Court also articulated the usd 

f 

1 ! 

lying rationale for making a prior hearing obligator-/: 


If -he rig.nt to notice and a hearina is to 

* t| 

serve its full purpose, then, it is clea..-»that it 

1 

must be granted at a time when the deprivation can 

* 

I 

still be prevented. At a later hearing, an indi- 

' 

•-* po:.si_:s^'ions can ee returned to him if the*/ 

. 

wore unfairly or mistakenly taken in the first 


place. Damages nay oven be awarded to hi i.\ for the 

1 

1 

wrongful deprivation, hut no later hearing and r,o 


da. ago award can undo the fact that the nrbitmrv 
taking that was subject to the right of orocndural 


duo process ha alr» i ly occui x _-c. 't h. c< \ • 

ji 

no. ... embraced the general proposition that a 

y 

i 

v. 'ng may be done if it. can be undone.'" rd. at 01- 

i 

i 

0. . (CituLions omitted) . 

i 

___ i 

- .. . ..... _. . /30 '■ i 
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By iuu very nature, post-deprivation adjudication' 
i sub . ially ii eti .1 and constitutionally deficient, 
Its fatal shortconi: g springs from iis remedial, rather than 
'• ■ - / character. Its procedural machinery can orly 
be set into motion after the act of deprivation has taken 
place. Thus, it fails to provide the recipient with ad-; 
protection at the critical moment when deprivation occurs. 

The inadequacy of post-deprivation adjudication uc 
safeguard the rights of a recipient assumes an even more 
dar.jerous d-mansion when the recipient is destitute and, 
therefore, totally cr in great part dependent upon his bene¬ 
fits to maintain his existence. To the indigent recipient 
even a partial or temporary deprivation of benefits can b 2 
financi y His ; ous. inasmuch as the ag j 

economic plight becom - acutely d . he can gain 3 

succor from the knowledge that he might ultimately recoup 
the amounts which arc being erroneously with':: id. 

The boundaries of due process protection are alva 
coextensive with the gravity of the interest souoht to ; 
adjudicated and "the extent to which [the recipient] is con¬ 


demned to suffer y devour loss." 397 U.S. at 202-26! 


I the Cov ■ t in Col d;■ gave consider . bio weight to th.e “bru- 


/3Z 


i 
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c 


tal need" of the welfare recipi mt in dJtorninir.-J whether ~a 

'! /17 

full evidentiary hearing should be required. 

l' n 

I; "Thu r, the crucial factor in this context . . . ic t'-'ni- 
ij termination oi: aid eondinci resolution of a ccr 4 " 0 "o” ■/ 
over eligibility ray deprive an elidible reciDiene of 
the very i ans by which a ■ Li*. • wh Lc ho wa t*s. si 
he lacks inc epor.d-Tit resources, his situation beer- 
•i immediately desperate. His need to concentrate uocn 

i finding the means for daily subsistence, in turn, ad¬ 

versely affects his ability to seek redress from the 
welfare bureaucracy." 397 U.S. at 264. (I 

In this court's opinion, the impact of withholding 
b^nef.’ is is no lees debilitating to the recipient of, survive 
benefit: . The avowed purpose for enacting survivor..' bin fi 
legislation was to orctoct the dependents of i 'r. <r ' i r r ' : ’i v n u 
been deprived or the r;. .-ans oi support by the death of a v.*«c-j 
• I'hu , Congress recognised a "brutal need' 1 on the i a 
of these dependents and sought to ameliorate their financial 
predicament through remedial legislation. The r^cioimt *n 
reliance upon his payments is also substantiated bv n rice:- 
Social Security Ad: mistral von stum, which report ed that a 
third ; of all beneficiaries receiving survivors* b :ne i l 
pend upon their irontr.ly pageants as “the major source of i.v_ 
E » Pali .• G. Stanley a R. Cormier, Widows . • 

1'Sl ■ ' 15 (1966) , Ulus ive of the rcci :nt* • 


/12 In Q. . f" e • the Court or sloyed a "bain cing to : tc dat( 
/ requiren nts in the con ■ a; of ■ ire i. . 









"k* 1 ' ■ ■ ic is £ : n • 1 . 

i ' ■ : in. Th administrative cut of t 

percent has levered the plaintiffs* annual benefits award to 
'? •-* * d * • a • •- t an .lOur'.t c n i y : .irginnllv above the level s't ' n 1*~T*^ 
as the "average pover • / threshold for nor.farr families." 

Social S curity . Lletin, Annual Statistical Supplen ;nt 1971, 
Table 7 as 31. It is because of this reduction that the plair- 
^-i-^f^ r.c., conn lair, tnnt they are unable to purchase the nececs — 
ties or ii:c and tr.at their debt are rapidly accumulating. 

The me:- fact :hab entitlement to waif re benefits 
is predicated upon a "need" basis and olio " ilitv for survivors * 
benefits is not, does net mean that the recipients of the 
latter are not, in fact, financially in need. Korea-or, the 
Court in Goi'.1 1 * * j iri ^rocid tcr*ns of ^ ^ 

its holding should not be narrowly confined to only those 
situate ' : - ; where need is a prerequisite to eligibility. r - •> 

h_. 45 ' ’.2d at « ; 1 » t 


v. She 




Empl c 


We .it 1 


1 ' . L* * ! h-Sv: ; . 782, 793 (D.N.K. 2 72) ; 

301 F.Supp. 520, 523 -32.", (W.D.Va. 1973). 

Even assuming r ~ r do that the recuimte "brutal 


/?3 


/17 . • ' • Lgi >d th interest of the G t r in s 

adja.dicat ion . fain r’r. ? countoi veiil ing interest of the 
cipicnt in retaining his benefits. 






2 


::CC " - ' ’ - 1 • • • judicial oj ni< ju nt 


i 

j Col_(7i have dispelled any thought that, orJ y "necessary nr 

ij . ‘ 

; orty" cc~.es within the purview of procedural due proc.ss nr 
tection. See , . . , Pu ;s v. S’ vin., • , 407 u.S. at 

90. With the "brutal need" tost finally laid to rest, the 
only proper criterion for determining whether a prior hoari 
is indispensable in a given context, rests upon a consid nra 
,! °f whether the interest sought to be adjudicated is d: erred 
be "important," as distinguished from ,, d-' » c. ... 

Bell v. Burso n, supra, 402 u.S. 535, 539 '1971). The inter 
preset! 1 in question clearly falls within the former categ 
Tan right to the continuation of survivors’ benefits reache 
3 .t loti*.*- scirno lov l ci. Zj i. zj n 1. £ 1. c mi c* ^ ns in 1 ot* %'• {• e 

which have been declan 1 to be "important" under judicial 

| 

I stanci . Sec, ■. ■, t ~ - ■ ... ■ ..... . . • 

'1. 1 - 0r.ee an interest can bo cz t . ~ l ... d a ; " j • • 

I 

j pre-deprivation adjudication is always roguired. The f:-- 

j i’bo pre-dcprivation ..oaring is to am.c, however, v. _. L 

I fluctuetc* according to level of importance or relative wo:.. 

_ . . . 

of tr e ■ n rest 3 nvcIv . s.v. ■ .: 

U.S. a - 82 . Xt J.s only rn u .■ ten : .. y■ j*- 

ing that the "brutal n .\:d" oi a recipient becomes g rmano. 
_ Undoubtedly, there .are occasions when a hearing ir 







jl c 9 ’ u ^ 1 'iuLcly bo hold a ..tor the act oi' deprivation has to- - >n 

i| 

• : - -■ - •- Uv. • . -V U.s. it 264. T1 ■ 


J • ■ ' ' ' • ' n judicially limit tc onl - a £ v, 


(unusual or " ectraord Lnary situat 




m . .iri 


,401 .S. at S 1* .. r th Govern nt's ;onc rr 

:sur.: ory adjudication will override the irjdiv dual ’ ~ int^r_ 


!l.h .• the pre 


; fondant argues that to rcr„i 


jthe Social Securitv Administration to n^ovic ' a • -'- e - „„ 

- * - . —- 

jevidontiory hearing in cases such as this would create an un¬ 


warranted burden upon th. : public fisc and upon 




Irene rces. 


. * i 1 . o £* . CJ ell; 3 Tifc 1 v i 3 fi 7 . S C* Ci IZ ' T 3 v ■*> 0 C.” O Ci *' * ’ — *• -» 


r 3s 


iSupremo Court in both Cold:- ~ rn and Fuont os. 

"A prior hearing always imposes sore costs in 
tine, , 2 xpc , and it is often r 

offici i nt to cii. r.sa vich the cr r-or;■ur ■' 4 -■ ’ -" — 
such a hearing, but those richer ordinary costs 
cannot outweigh the constitutrcnul right. 

• I 

i 

... Pros iural j - - 

to p e < . i ncy or :co: all - 

i; ' ■ ■ : : is into I to pr< :t th • 

into sts of a p rson whe - oos scssi >ns ai _• ai 
to be taken." . - ■ •. 

at 90 ; . .12 . . Luted). 

ij 

i So* ■ ih I'O ( * * r or * ■-/ *' orh v. h’c^'ard -^^ 4T3 p cl 02 2 n^ 

I * 

(• - Ci; . 1973)y E ri dne v Vi • unra, ; - 7 

i 

It is also the defendant 1 s contention sat the 

■ present) y existin': procedures used by the Social So cunts ;.d- 


»i*I—— 3 - 17-71 . 


£ 


¥ 


to it 





ministration in maki ig downward adjustments in survivors* 
fit^ arc IROrc than adequate to satisfy the demands of prccs . 
due process. More specifically, the defendant maintains th.-.t 

i 

,tho existing procedures afford a recipient with an c-oportunif • 

I 

to rebut the administrative determination at a meaningful t.l:. .. 
jbefore tne reduction becomes operative. Under Section T 312 
or the:; -Jial Security Administration*s Claims Manual, a recipi¬ 
ent is permitted to file a written "orotest" within a fo^t' - -"- 

I 

» 

jday Period following notification of the Social Security Ad¬ 
min .»ti at ion's intent to make a downward adjustment in benefits. 
If a "pretest" is submitted within that period and prior to the 
;adjustment date and the protest is accompanied bv sufficient 
documentary evidence to cast doubt on the initial administra- 
*tive determination, then reduction of benefits will be post¬ 
poned. Although this procedure provides a form of "paper" 
hen:. .g prior to any act of governmental door i vat' on i j j 

fai ~ s : ' r * ort or the constitutional standards de^ard-^d by 

/fJi " 

cedaral due process. 


J3t> 


• the cus oi i pla ntiffs* constitu ■ ■; c 
centers up-n the Social Security Administration's f-.. 
to I vc ■■■ ■' tic nal Ly ... jquato pre-redu tion nr 

cedurcs, this coui . ed n< t dc Ivc into . ndary c< : 
orations or whether the poet-reduct ion administrative 

? r ?f cis£ y du pcoc ■:.• : . qui rcr 3. It i r. not 

that the Social Security Administrai ion’s pout-redu 


f U- . >-3-U-7J—r.M- V |M 
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Admittedly, 

, "due process tolerates variances in t 

_ 

r v . 

of 

a hear; 

. rig 

•a; 

jpropri a to 

to tire nature of the case' 

• 

• 

•and dope: 

.dir 

".g upon tho i: 

■porter.ee of the interests invol 

ved 

PUS; 

nfos v. 

O v 
. 

'iO V .i 

n, supra, 

-«9 7 U.S. at 33, one Pina *•'■ * 1 1 

" y* 


Cer 

J 

tml 

1 H Qr 

* o 

v >- n q - 

'-3 U.S. 306, 313 $.050 ) and 

p z r 

r'- • -. 

1° 

§ 

nect i cv: 

, 4 - 
j- 9 

403 

- U.S. 371, 

373 ( 19 71 ) . But it is hoy 

end 

CO 

th; 

t who nc 

• t T ; V 

t r 

•e pivotal 

factor in deciding a case tu 

rr.s 

Up: 

, a question 

L Of 

: fa 

;ct, procedural due process requires an 

cp 

- or' 

|tu. 

ity to 

con 

■ fre 

. and cross-examine adverse witnesses 

at 


■prior to a 

i 

ctu 

al’ 

*iva Lon. See Goldberg • Kellv, 

J V* T' ‘ 

• t 

' 397 

U.S. a 

4- n 
U — 

G9 . 






“'Cor 

4U —, • 

v- cia. 

n p 

rinciolcs 

have remained relativelv 




iirimut 

abl 

C 2. 

n cur run 

sprudenca. One or these 




is th 

at 

v ’■ ^ o 

re cover nr. 

er.rai action - iricusly in- 




jures 

an 

in 

di visual , 

arc. the reas or.ablcness of 



. 

the i- 

cri 

c t i 

depends on 

t findi n a;, the evie 




used 

to 

p 2" C 

ve tho Ccv 

orn:rent's case must bo dis- 




close 

d t 

o t 

he ir.civid 

ral so that he has an Conor- 




tun it 

« r 

v c. 

O 5 

how that r 

t is untrue. While this is 




imp or 

tan 

t i 

; i th s cas 2 

dc nt ary vidonc , t 




is ev 

Q p 

;.cr 

a imp 01 tan 

e where the evidence consist; 

r. c 

p 


the to 

st i 

.<ci . 

y of ir.div 

iduals wh 2 me: . a mi jht be 




fault 

y o 

r v; 

ho, in fac 

t, right be perjurers cr 




pc: rso 

ns 

mot 

ivated r y 

a -■ 1 ic ., vindicti\ r.ess, in- 



• 

tolor 

r. nc 

£ , 

prejud 

or j t usy. hav for- 




rial izi 

eu 

4 . 1 , 

' 

no protect 

ions m the requirements of 




conir 

or.t 

at! 

on and ere 

ss-examination. They have 




/ < - i ' -V co c3 u' . ‘ j c r o v <t 1 ;i 4 r. ci o i* 
v/lion prot.v Jural p oioction 
prior to and not after the 


due procorn. The critical t: 
in most sorely needed occur;; 
act of deprivation. 
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an< ; roots. * * * This Court 1 ; 1 n zealous 

to prot its from Lon. 

spoken cut r.ot only in cr minal cases, * * * but 
also j.n all types of cases where adsiinis! - ative 
* * * actions were ur. r scrutiny. * ” ;d. at 270, 

qnoti ay Gro ms v. MoC I -py , 3G0 U.S. 470, 496-497 
(19£ » . ' 

One case decided bv the Second Circuit has gone so far as to 

i 

limit th : Goldberg dectrir 2 *s applic; bility tc only sit lati n 


where a factual c 5termination is invc Lved. 

/19 

,464 .2d 9.3, 1001 (2d Cir. 1972). 


| In deciding whether the claimants are entitled to 

| 

i 

: share c tally in the distribution of survive * benefits - i n. 

.! * 

: their legitimate sibl.: r.qz, the Social Sc.cu: ty .Vdrr.ini at at. on 

i 

! 

must first, perforce, determine v;hcfu r th.c claimants ciro in 
fact the off-springs of the deceased insured. This is a 
factual question which should only be resolv u after a r 

i 

reduction evidentiary hearing where the plaintiffs are given 
a full nmvortunity t< r abut the clai.mnts 1 vvidnee ami in.- 


Too defence 

r.t * s rel lance uj on M ; 

13 s v. 

• i * 

' !* 

F.2d 995 (; 

Ci r. 19 72), f oi 

hole . 

T. * Li. 

u u a ; 

is not n :c‘. 

■ r s a r . 1 y r. g u l r o d b ' £ o 

*•, \ *• • * • * 

t ■ 

dearie 

duction of 

, would seem 

to ;u 

• - * : 1 - 

t.1 ..a 

dealt with 

th.c const Ltu oi iiiLy 

of ; : 

: ^C U’.. 

1 . . ’> u. 

the '-coup. 

into: • 

and ur 

.. - * * 0 

t-• c.l 

if did not. 

involve* any tactual 

Uf‘ to i . 

. r.nu i 

O 1 • > ' a 












,peac;i t.-i l-tu ;s‘ credibility. Without the opportunity" 

‘ ; ' • * ' -■ witr sj the d • sit n ma) s 

prived of the ability to render an informed ooinion based , 

I 

;tho total evidence in a case and the credibility of the vur: 


witnesj . '. . importantly, the i 


denied an 


ojpoi .;r.icy to be heard in a meaningful r..-,nne v ' 


Under the 


' • procedures, the Social Security 


i dminis t r at1on 


m permitted to mahe an initial ex oar to 


term nation of a factual issue ever 


n bofere any notification is 


• sent t< :he reci r Lei , 


lit f P 1 *_.. . , 

l*- J ~•.j os cv 1 n ct.io 1 % / t * r 

sided d rmi; at no f; ct s isive*of ri hts. 
[..nc! n] o better instrument has been cevi sed for 
cirrivir.g as truer, tr.an ro give a nersor. in -ieocardv 
of serious Ions no rice cf the case against him* ' 
c oo. uu:ic ~ *»t“ i *■ * •* r***^*- . - - T , r*'^• 

v- ^• t ■, 

- . • 3 ' ‘ 




(1 , .< 1) (i r a 


. 3, 1, G / 2 


-* — - < i-. 


concurring) 


: “ * or little cc :nuenco ' * — - - _, • t _ . 

ul ' : : : n the pi; intiffs to - 

1 ' ' : ■ ' ' ary h a ir.g on h - un ic- L- 

or the ca:v. *' 3 ' 

’"To or,, who protests against the tahinc of hi * 

■ : . nc 


ansv/or to sav- t. at in hi 
proems • . . : . 

he h id r. » at • • .-.j d ■ ■ 


• particular case due 

• • txe sa- ■ rot - . ;• bccau.. j 

' '.so:, t no rv-* • » r - 

■ 1 ’ * V- o 


_ /3 c i - 


1 • ’ - -• ••• . .3 7 u.s. 413, it t ' 

cnou rh to inva. the procedural .afcguarcs of t; a 

f A >n that i signifi tnt t. 

,lL ; l* kQ ’ v th • ultir ate outcc a > ol th< 

in J vin, 407 U.S. at 87. 
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1 . he ring. 


The hearing contemplated by Goldberg d 2 s not r< uira 
nil the - roe,.■•Jural paraphernalia that in demanded in a full¬ 


blown judici 1 or quasi-judicial trial, but it cl- 


—i c* » > * . -> r- r* 


th; : cert: is afe juar - must fc 2 ext . I - t\ 1 jcit it, 

1 

,1 I 

. clu-clina: 

(1) a pre—reduction hearing, wherein the recipi-nt 
■ is permitted to pre.cn: oral argument; 


(2) the right to confront and cross-exa: me severs . 

witnesses; 

eh; _• ...... ity r. • ar.d be repres >r.t 

counsel; a:.d 

(4) an impartial decision raker v.-ho well ror.ucr a 
t - . opinion n the matter i: < srov /• 

Since its eroacunc *: ant, the courts have refrained 

. .. a "nan reading" to the G ' - 

vin, s urra , A U.S. at8 8,and h 2 

lied • : . :f areas. •“ 


. nk 


- . 1 , •' • U.S.' (2 >72) ; Tht 

L. . ; v. » 407 U.S. 67, 

(107 (rep . 

U.S. , ' ' » - ■ n 

Oj : • v. < • 

(197 [nu old age ) ; . 

; P. •' . • ' 

1 - . i ‘ ; . •• ' 

[ • ■ S • - . • ■ 

w m ■■ , . ■ F.Supp. 520 (W.D.Va. 197 [di 

bt i ts] j v. , 32} F.Supp. -• (D.Mi in. 





pli cation of the Op_rn doctrine to the instant case ;,ot. .. 
unavoidable. This court cannot t urccive of ar.v significant 
reason why beneficiaries of survivors' benefits should not ;; 


entitled to the 3are constitutional protections that 


are cur. 


ly being enjoyed by welfare recipients. The more fact that the 
•i 

P rc ' 5 ant action deals with an administrative reduction of bene¬ 
fits, v;hile Go]dborc involved an outright termination of h : — 

fits, is not a solid ground for distinguishing the two cases. 

I 

Qualitatively, the deprivation in the infant case is just a ; 

I compel ling in a constitutional sense as it was in G' 1 d‘ ■■ 

I 

I 

Once governmental deprivation of a sionificant interest is 

i “* * 

i shown, the tunntum of dei rivati >n become : *. att ri a 1. e, 

very recent federal court has aptly indicated: 

"Starvation r-y be slower if bars fits are induced or 
suspd ra : r than termi.aat d is in Go! ' : rq , h\ 
sc: e recioi ;nts 'will suffer nonorb iless." , 

We ini rerer , _ , at 15. 
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